CHAPTER 9

RESPONSE TO PUBLIC COMMENTS

9.1 Comments Received During Scoping

The following public scoping hearings and meetings related to the FMP/DEIS were held around
the Western Pacific region:

Public Scoping Hearing - Honolulu (Council Meeting) 16 June 1999
Public Scoping Hearing - Honolulu (Plan Team Meeting) 15 July 1999
Public Scoping Hearing - Guam 28 July 1999
Public Scoping Hearing - CNMI 29 July 1999

Public Scoping Hearing - Honolulu (Ecosystem and
Habitat Advisory Panel (EHAP) Meeting)

Public Scoping Hearing - American Samoa

Public Scoping Hearing - Kona (Hawaii)

Public Scoping Hearing - Honolulu (Plan Team and EHAP

5 August 1999
19 August 1999
31 August 1999

Meeting) 17 September 1999
Public Scoping Hearing - Honolulu (SSC Meeting) 12 October 1999
Public Scoping Hearing - Honolulu (Council Meeting) 18 October 1999
Public Meeting - American Samoa | 20 December 1999
Public Meeting - Guam 28 December 1999
Public Meeting - Kona, Hawaii 28 December 1999
Public Meeting - Commonwealth of the Northern

Mariana Islands 29 December 1999
Public Meeting - Hilo, Hawaii 29 December 19
Public Meeting - Kahului, Maui 4 January 2000
Public Meeting - Haleiwa, Oahu 5 January 2000
Public Meeting - Lihue, Kauai 6 January 2000
Public Meeting - Waianae 10 January 2000
Public Meeting - Lanai City, Lanai 11 January 2000
Public Meeting - Molokai 12 January 2000
Public Meeting - Honolulu 13 January 2000
Public Meeting - Honolulu (Hawaii Plan Teams and Advisory

Panel Meetings)
Public Meeting - Honolulu (Plan Team Meeting) 25 April 2000

Public Meeting - Honolulu (Joint Plan Teams and Advisory Panels

Meeting)
Public Comment - Honolulu (Council Meeting)
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26 April 2000
28 Feb - Mar 2 2000

October 2001



Public Meeting - Honolulu (SSC Meeting)
Public Comment - Maui (Council Meeting)
Public Meeting - Honolulu (Council Meeting)
Public Meeting - Honolulu (SSC meeting)
Public Meeting - Honolulu (Council meeting)
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9.1.1 Comments on Fishing Permit and Reporting Requirements

1. Would like to add a management measure to the FMP that bans the possession or
collection for commercial purposes of wild live rock and coral. The collection of live
rock or live coral for scientific and research purposes could be allowed by permit, as well
as the collection of small amounts of live coral as brood stock for captive breeding and
aquaculture.

Response: The Preferred Alternative for the permit process specifies that no permits will be
issued under these permit processes for the possession or collection for commercial purposes of
wild “live rock” and live hexacorals (hard corals). The collection of wild live rock or live
hexacoral for scientific and research purposes would be allowed by special permit. Collection of
small amounts of live hexacoral as brood-stock for captive breeding/aquaculture would be
allowed by special permit, except where it is not consistent with State and territorial laws
regulating such collection in the adjoining State or territorial waters.

2. It is premature to ban the collection of live coral and live rock. The potential for
commercial fisheries of these resources would help the local fishing communities.

Response: While prohibiting the commercial harvest of “wild” live rock and hard corals, the
FMP will allow collection of small amounts for aquaculture broodstock and scientific research
under a special permit, except where it is not consistent with State and territorial laws regulating
such collection.. Further, the FMP will allow the commercial harvest of soft corals through a
special permit provided such collection is sustainable. The harvest of other coral reef resources
in Federal waters will be managed under a proposed special permit process or through
collaboration with local resource agencies.

3. Concerned about standard conditions that would be attached to any permit issued for the
fishery. Thinks conditions should be developed specifically for each particular fishery
proposal on a case-by-case basis. Supports reporting requirements. Believes NOAA
should not regulate the coral reef fishery out of business because the new fishery will
provide data to the Federal government to assist in management decisions.

Response: For species/taxa that are currently harvested or that are believed to be subject to
immediate harvest, a general permit will be considered as future framework option to harvest
MUS outside MPAs in the EEZ, if existing local reporting systems are found to be in adequate.
A special permit will be required to harvest MUS within low-use MPAs. A special permit will
be required to harvest any non-targeted coral reef ecosystem taxa. Species that are
less-well-known (non-targeted taxa) are managed more carefully, with a case-by-case analysis of
the impact of each proposed fishing activity. This process allows for a precautionary approach
for the collection of unknown or poorly understood species and for tightly controlled collection
of harvested species within MPAs. For non-targeted species, appropriate levels of collection
may be established once individual species or taxa are better understood. The permit process is
designed to meet requirements of the Magnuson-Stevens Act (MSFCMA)
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4. Will “outsiders” be able to get a permit to harvest coral reef resources in American
Samoan waters?

Response: The MSFCMA prohibit discrimination against fishermen from any state or territory
fishing in EEZ waters. The American Samoan government may have local rules that apply to
waters under its management authority.

5. The FMP should address the issue of indigenous rights. Will indigenous people that want
to fish be subject to permits and all the Federal regulations? Native Hawaiians should
have a special right to fish and not need a special license.

Response: The preferred alternatives in the FMP provide for indigenous people to continue
harvesting coral reef resources with minimal new regulatory burdens and costs. For fishing on
currently harvested coral reef taxa, there will be no new permits required, a general permit for
fishing will be developed under a framework process if needed. In addition, special exemptions
are given to indigenous people to be able to collect small amounts of live rock/coral for
customary and traditional uses, as well as fishing activities allowed in low-use MPAs for
indigenous people by special permit. It is important for management purposes to be able to keep
accurate data on fishery resources harvested.

6. Sportfishing is much more of a threat to the coral reef resources of Hawaii than
commercial fishers, because the combined impact of recreational thrill craft and sport
fishers far outweighs the few commercial fishers.

Response: The permit process established in the FMP will affect all types of fishing activities. It
is beyond the scope of authority in the FMP under the MSFCMA, however, to manage non-
fishing recreational activities.

7. Can some executive action be taken right away to adopt permit requirements to provide a
safeguard against immediate, unregulated harvest of coral reef resources?

Response: A moratorium on harvesting in the interim while the FMP is being approved would
protect coral reef resources in the EEZ. However, such an action would require as much
justification as an FMP, and could be delayed as long or longer than the FMP itself.

8. Requiring a special permit to fish in MPAs turns most authority over to the RA. There is
a concern about the NMFS and their permitting process, given that they are the permitting
authority, the approving authority, all authorities.

Response: Permits will be issued by the RA in consultation with the Council. A detailed list of
information will be required to be provided with the permit application. The RA will consult
with the Council and the Director of the affected state fishery management agency; the Council
will then recommend approval or disapproval of the application. The applicant can appear at the
Council meeting to support his application with verbal testimony.
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9. The FMP should address fishing for mollusks, recreational fishing, and the collection of
shellfish and coral for the jewelry and ornamental trade.

Response: Mollusks and corals are addressed in the FMP as proposed MUS, with the FMP
recognizing that MUS are utilized for a variety of purposes, including food, ornamental and
bioprospecting. Recreational fishing is addressed in section 3.3. of the FMP.

10.  Due to the unknown nature of “permitting” new fisheries or gears, a coral reef fishery
permit applicant will not likely make any substantial investment in outfitting vessels that
would be used under the permit. Therefore, a lag time will likely exist after permit
issuance (if issued) and before fishing can realistically commence. The proposed one
year timeframe for the exploratory permit should be extended three months to
accommodate preparation by the fisher.

Response: At this time, no permit timeframes have been established in the FMP.
11.  There should be some mechanism established to allow for the transfer of the permit.
Response: Permit transfer is irrelevant as no limited entry fishery is proposed.

12. It might be wise to examine the extent of the impacts of small-scale subsistence fishing
before exempting it from the proposed permit process, since the cumulative impacts of
such fishing might be substantial.

Response: Subsistence fishing in the EEZ is not exempt from permit process under the Council’s
preferred alternative. There will not be additional permits required for currently harvested MUS
in the populated island areas, however this applies to everyone not simply subsistence fishermen.

13.  The cumulative harvest represented by the permits should represent the minimum
required to obtain the data necessary to determine allowable catch limits, in keeping with
the strong emphasis on the precautionary approach in the FMP. An alternative harvest
policy to MSY, perhaps an ecosystem overfishing threshold (cast in terms of species
composition shifts) with a buffer (for uncertainty), is needed given the unsuitability of
MSY to coral reef ecosystems and the paucity of knowledge available.

Response: Overfishing thresholds based on MSY definitions are required by the MSFCMA.
These are described in FMP Section 4.2, which discusses overfishing. Refinement of ecosystems
monitoring parameters is a priority of the plan.

14.  Does not want to pay for permits to fish around Molokai. Would like to establish a kapu
system which the island would self-regulate, allowing people to fish in certain areas and
not in others. A lot of overfishing for onaga and opakapaka is occurring around
Molokai.
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Response: There are no additional permits required for currently harvested taxa around Molokai,
and reporting will continue to occur via local monitoring and coordination.

15.  Bottomfishing should be exempted from the 50 fathom no-take rule.

Response: The 50 fathom no-take rule applies in federal waters to MPAs designated in French
Frigate Shoals, Laysan, Northern half of Midway Atoll, Howland Island, Baker Island, Jarvis
Island, Kingman Reef, and Rose Atoll. Under the preferred alternative, these areas would remain
closed to all fishing, due to the sensitive nature of these ecosystems. For example, they contain
significant monk seal pupping and breeding habitat, seabird nesting and feeding areas, and
unique coral reef ecosystems as well.

16.  Bottomfish boats already permitted do not have to be permitted under the new coral reef
FMP?

Response: The existing FMP fisheries for bottomfish, crustacean and precious corals follow the
regulations in their existing FMPs not the coral reef FMP, but cannot fish in no-take MPAs.

17.  Shell collectors do a lot of damage to the coral reefs, turning over the coral looking for
certain species. They can do as much damage in an area that is known to have a
particular species of shell as an anchor from a boat can do. Some of the finest shell
collecting in the world outside of three miles in the NWHI is.

Response: In the NWHI EEZ, no-take MPAs would extend to a depth of 10 fathoms offshore of
all islands except French Frigate Shoals, Laysan and the northern half of Midway Atoll which
would extend to a depth of 50 fathoms. As these areas have been designated as no-take,
harvesting of shells in these areas would be prohibited. In all other areas, a special permit would
be required for all emerging fisheries, and the effects on the ecosystem would be explored at that
time.

18.  Does a “special permit” mean the fishermen needs to specify the type of fish he is
catching, or a given amount of time, or the area being fished?

Response: With a special permit, the fishermen would be required to complete a detailed
logbook documenting types and quantity of gear used, number and weights of species kept,
number released alive, number released unknown, area fished, length of trip, specific effort
information and other information required as a condition of holding the permit.

19.  IfRose Atoll is a wildlife refuge in American Samoa, and its co-managed by the

Department of Marine and Wildlife Resources and U.S. Fish and Wildlife Service, what
are the laws on fishing in the area, and who needs a permit?
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Response: Under the Councils preferred alternative, Rose Atoll would be designated a no-take
MPA and no fishing of any kind would be allowed. The only exemption to this rule is the
preferred alternative of allowing take of small collections of coral reef organisms for scientific
research.

20.  Who is going to benefit financially from the fees that are charged to the local fishermen?

Response: Generally, the fees that are charged to the local fishermen simply cover the
administrative costs of the permitting system.

21. It seems as though the small local fishermen in Guam are being lumped in with the larger
commercial industry with 180 foot vessels. Most fishermen in Guam fish with 20 foot
skiffs.

Response: The Magnuson Steven Act specifies that a fisherman is considered to be a
commercial fisherman if he sells any portion of his catch, and the Coral Reef Ecosystem FMP
must follow the guidelines of the Magnuson Stevens Act.

22.  Thanks to WPRFMC for coming and discussing the future regulations for fishing.
However, the locals should be able to manage the fisheries themselves without
regulations from the federal government. If a fishermen wants to go out one morning and
fish when it is nice weather, he should not have to first go get a permit from NMFS. It is
difficult to support the Federal Government when they cannot enforce the EEZ, when
they cannot stop the Chinese and Taiwanese from overfishing the waters.

Response: The Council’s preferred alternative specifies that there will be no new permits
required for fishing for currently harvested coral reef taxa in the populated island areas. A
general permit and reporting system will be developed at a later date if there is a need, i.e. if there
is a gap in the system and data are not being accurately recorded.

23.  Will the permit required for trapping be above and beyond what the state requires?

Response: The Councils Coral Reef Ecosystem FMP does not apply to state waters, so if the
trapping occurs within 0-3 miles from shore there will be no additional requirements. Traps are
listed as an allowable gear type in the FMP, however they will be allowed in appropriate areas
and with appropriate conditions (e.g., negligible habitat impact, minimize potential for derelict
traps) and traps must be permanently marked to identify the owner.

24,  The same regulations could be passed for state waters within a short time. The state will
be getting a lot of money for coral reef research and management.

Response: The state will certainly look at the regulations imposed by the Council’s Coral Reef
Ecosystem FMP, however there are no laws which compel the state to adopt the same measures.
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25.  Regarding reporting, filling forms is time consuming and fishermen do not have time to
properly fill them out.

Response: It is imperative for proper management of fisheries to have accurate reporting of the
resources that are removed from the ecosystem. NMFS has attempted to streamline the
permitting process so it obtains the necessary information for proper fishery management, yet is
not too much of a burden on the fishermen.

26.  Instead of the permitting process where fishing activity inside MPAs would be permitted
by NMFS, and outside MPAs anyone who meets basic safety and citizen requirements
would be eligible for a permit, the Council should institute a two-tiered permitting
approach where poorly understood species are managed on a case-by-case basis, and
better known species are managed using a system with built in precaution and ecosystem
considerations.

Response: The Council has instituted a permit process where better known species are managed
by local data collection and monitoring, using built in precaution and ecosystem considerations.
Species which are poorly understood are managed by special permit.

27.  Concern with the overall effects and restrictions of this FMP that would apply to existing
nearshore fisheries in Hawaii and to the substantial dive and fish trap fishery in the Auou
Channel between Maui, Molokai, and Lanai outside of three miles.

Response: The FMP does not apply to nearshore waters. The State of Hawaii, Department of
Land and Natural Resources is responsible for managing fisheries from 0-3 nm. Fishing beyond
3 nm will be allowed for currently harvested coral reef species by the populated island areas,
which will not require permits as of now. Depending on the species harvested and area fished,
special permit may be required.

28.  Does not support federal rules or FMPs that have provisions that are weaker than the
adjacent state or territory, especially with respect to coral and live rock.

Response: The Council agrees. In fact, the regulations that will be implemented under this FMP
are generally more stringent then any existing state or territorial regulations pertaining to coral
reef management. Further, enforcement of federal fisheries regulation is generally more effective
then state or territorial enforcement. Every effort has been made to ensure that the management
measures proposed in the FMP are consistent with state/ territorial/ commonwealth laws and
policies in order to simplify implementation and assist enforcement efforts.

9.1.2 Comments on Fishing Gear and Methods

1. Supports banning any kind of spearfishing using scuba. If this ban is implemented in
Federal waters, would it be possible to have a similar ban in territorial waters?
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Response: The FMP proposes banning the use of spear fishing with scuba at night in the EEZ
around the NWHI and PRIA. The Council considered banning the use of Scuba in the EEZ
around the main inhabited island groups, however this was not supported. It is beyond the
authority of the WPRFMC to implement a ban on Scuba in state and territorial waters. Such a
ban would be under the purview of the state/territorial/commonwealth governments.

2. Does rod-and-line (under proposed listed gear) include motorized reels?
Response: Yes, motorized reels are included under the proposed listed gear (rod-and-line).

3. Trolling and purse seining should be banned under this Plan because they are extremely
destructive to coral reef resources.

Response: Neither trolling nor purse seines interact with the bottom during normal deployment
and retrieval procedures. Under the FMP only non-destructive, selective gear types will be
allowed. The following allowable gears are proposed in the FMP: ROV/submersibles, hand
harvest, handline, hook-and-line, rod and reel, spear, slurp gun, hand net/dip net, barrier net
(aquarium), hoop net (for kona crab) and surround/purse net (for targeted schools such as akule,
weke, and baitfish). Nets must be tended at all times. Traps will be allowed in appropriate areas
and with appropriate conditions if permanently marked to identify the owner. The gear types
specified in the plan were identified by the Council as the least destructive to coral reef resources
and their habitats, while being effective at targeting desired species.

4. The list of allowable fishing gear types may be far too permissive if coral reef ecosystem
protection is the goal of the FMP. Passive or active fishing gears that are detrimental to
any coral reef ecosystem they come into contact with should not be allowed to remain on ~
the list of allowable gear types.

Response: The gear types specified were identified by the Council as the least destructive to
coral reef resources and their habitats, while being effective at targeting desired species.

5. Supports the addition of surround/purse net (for akule and aku bait fishing only) to the list
of allowable gear.

Response: Surround/purse net, with conditions, has been included on the allowable gear list.

6. Concerned that fish traps are not listed as allowable gear because, in the years that the
akule do not run in inshore waters, the fishers turn to fish trapping, which occurs in some
places beyond three miles. Recommends WPRFMC incorporate a limited entry program

for trap fishing for existing trap fishers.

Response: Traps will be allowed by permit in appropriate areas and with appropriate conditions
if permanently marked to identify the owner.
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7. Allowable gear listed and existing FMP fisheries should not be exempt in coral reef
ecosystem areas.

Response: The Council considered this option but selected against it. Existing EEZ fisheries are
considered to be sufficiently regulated under their respective FMP which must comply with all
MSFCMA and Sustainable Fisheries Act requirements. The Council’s preferred alternative also
includes a formal coordination process among plan teams to consider possible fishery-ecosystem
impacts.

8. Traps for Kona crab and other crabs should be allowed in the EEZ.

Response: Under the Council’s preferred alternative traps are allowed only in appropriate
areas/conditions if permanently marked with the owners identification. “Appropriate” implies
using the gear in ways that are selective, do not incur large bycatch mortality and do not damage
habitat.

9. The Council should consider using performance standards for controlling which kinds of
gear can be used in coral reefs, rather than using a list of allowed and/or prohibited gear

types.

Response: Federal regulations require that the FMP list allowable gear types. The allowable
gears listed in section 5.4 (Fishing Gears and Method) have been included due to its selective
nature and minimal impact to habitat.

10.  On the North Shore of Molokai, they are seeing a lot of nets from foreign fishermen.

Response: The trawl nets are coming from North Pacific fisheries, not Hawaiian. In August
2000 Hawaii held a conference where all the countries that have those fleets fisheries discussed
ways to reduce marine debris.

11.  Fish traps and bait nets should not be on the list of allowable gear, as they result in
bycatch and habitat damage. Recommends removing fish traps, surround/purse nets, and
scuba with spear from the list of allowable gear types.

Response: Fish traps are only allowed under the CREFMP under the conditions that they shall be
allowed in appropriate areas and with appropriate conditions, for instance the traps must produce
negligible habitat impact. To minimize the potential for derelict traps, the traps must be
permanently marked to identify the owner. The preferred alternative for scuba with spear is that
this method be prohibited at night in the NWHI PRIA when the fish are the most vulnerable. In
developing the Councils preferred alternatives, the Council considered trade-offs of benefits
between utilization of coral reef resources by controlled fishing and preservation of coral reef
ecosystems. It determined that the list of allowable gear would best meet this compromise.
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12. Most of the coral reef and damage is being incurred well inside of three miles. Diving
beyond three miles with scuba at night would be rare.

Response: The Councils CREFMP does not have jurisdiction 0 - 3 miles from shore surrounding
the populated island areas, these areas are controlled by state/territorial laws.

13.  How was it determined to prohibit the use of spear with scuba at night?

Response: It was determined to prohibit the use of spear with scuba at night in the NWHI and
PRIA due to the vulnerability of target species. At night, this method allows no refuge because
the target species are vulnerable to capture while sleeping in their holes, and there is a much
greater likelihood of certain species becoming overharvested.

14.  There is a concern that the state will follow the federal regulation to ban scuba
spearfishing at night. This will leave Hawaii fishermen no way to feed their families.

Response: While the state will certainly be aware of the regulations imposed by the Council in
federal waters, there is no guarantee that any of the regulations will be similarly adopted in
state/territorial waters 0-3 miles from shore. State will allow opportunity for public comment if
such a role is proposed.

15.  Nets should be allowed for weke and other fish, not just akule bait fishing.

Response: The Council modified its preferred alternative regarding nets to allow harvesting of
all species on the condition that the nets do not damage coral or bottom habitat, and also that they
be tended at all times.

16.  Fish traps and surround or purse nets can actually cause quite a bit of damage to the
ecosystem, if not used responsibly. Traps and purse nets should only be permitted when
their use has been screened to insure minimal bycatch mortality, negligible habitat
impacts and provisions to minimize the possibility of ghost fishing.

Response: The Council agrees, and is required by the MSFCMA to prevent, mitigate, or
minimize any adverse effects from fishing gear if there is evidence that a fishing practice is
having an identifiable adverse effect on essential fish habitat. Adverse fishing impacts may
include physical, chemical, or biological alterations of the substrate and loss of, or injury to,
benthic organisms, prey species, and their habitat and other components of the ecosystem.
Controls on fishing gear are an effective tool for mitigating such impacts.
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9.1.3 Comments on Marine Protected Areas
1. Is fundamentally opposed to area closures and gear restrictions.

Response: Marine protected areas (MPA) are an attractive option for ecosystem-based fisheries
management because they do not require detailed knowledge of the protected species while being
holistic in conserving multi-species resources and the functional attributes of marine ecosystems.
They can also provide “insurance” against periods of poor recruitment at individual populations.

MPAs can range in scope and extent. They can be areas designated for limited use, seasonal use
or areas that are completely restricted from consumptive use. Although completely restricted
areas are thought to provide the highest degree of protection to marine ecosystems, less
restrictive areas also provide some protection and may be economically and socially more
acceptable. The optimum size of a MPA depends on many factors: the resources managed, the
management goals, the enforcement possible and social and economic constraints.

There is little understanding of what size of MPA would provide ecologically complete coral reef
ecosystem protection. Even small MPA have been shown to be effective in increasing standing
stocks and sizes of reef fish, especially of species that are exceptionally vulnerable to fishing and
of older individuals which are critical components of spawning stock biomass. To be of utility to
fisheries and to promote the conservation of coral reef resources on a broader scale, MPA should
serve as sources of reproductive output to replenish larger surrounding or down current areas.
The current approach of establishing small and isolated MPA is inadequate for this purpose.

2. It is premature to designate any MPAs in CNMI waters. The WPRFMC needs to
undertake a public participatory process to identify areas appropriate for designation.

Response: At this time, no MPAs are proposed in federal waters around CNMI. Any MPA
designation in CNMI waters will be implemented under the FMPs amendment process. The
Council is required to provide numerous opportunities for public comment and participation.
The Council would seek the input and advice of local government officials, fishermen and other
resource users as part of any effort to identify candidate areas as MPA in any of the areas under
its jurisdiction.

3. It is premature and unnecessary to designate the Farallon de Medinilla as a Habitat Area
of Particular Concern (HAPC) because it does not meet any of the four qualifying criteria.

Response: The Council has endorsed the concept of designating Habitat Areas of Particular
Concern (HAPC). The FMP lists potential areas within the Council’s jurisdiction that meet one
or more of the criteria for HAPC designation. Farallon de Medinilla has been included as one of
these potential areas, since the Coral Reef Ecosystem Plan Team believes the ecological function
provided by the habitat is important and that the area is susceptible to human impacts.
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4. Does not support closed area in Hawaii (MHI or NWHI), especially when area is closed
for fishing but not marine recreation.

Response: The Council does not have the authority to restrict activities other than U.S. fishing
activities in areas within its jurisdiction. The state, which has management authority over waters
0 - 3 miles from shore, may restrict such activities. The state is aware of regulations being
adopted by this FMP, and may choose to adopt similar regulations.

5. There seems to be a discrepancy between the definition of the EEZ (3-200 nm) and the
proposed designation for Essential Fish Habitat of 0-200 nm. Will the Federal
government be managing EFH in the territorial waters of American Samoa? How does
the designation of 0-200 nm as EFH affect American Samoa management of its own
territorial waters?

Response: Essential Fish Habitat (EFH) identifies important areas that the fishery management
unit species use at some point during their life cycles. While NMFS does not have jurisdiction
over the territorial waters between 0-3 nm, it can make recommendations to minimize impacts to
EFH from proposed projects within these waters that are federally-funded or require a federal
permit. The recommendations, however, are not legally binding.

6. Swain’s Island and Rose Atoll should be deleted as candidate areas for MPA designation.

Response: At this time, Rose Atoll is targeted under the Councils preferred alternatives as a no-
take MPA. The criteria considered for the selection of MPAs included: natural resource values,
human use and historical values, impacts of human activities values, and management concerns
values.

7. Who are the people that would benefit from closed areas (MPAs)?

Response: Fishermen and scientists are among those who benefit from no-take zones. Marine
protected areas (MPA) are an attractive option for ecosystem-based fisheries management
because they do not require detailed knowledge of the protected species while being holistic in
conserving multi-species resources and the functional attributes of marine ecosystems. They can
also provide “insurance” against periods of poor recruitment by individual populations.

MPAs can range in scope and extent. They can be areas designated for limited use, seasonal use
or areas that are completely restricted from consumptive use. Although completely restricted
areas are thought to provide the highest degree of protection to marine ecosystems, less
restrictive areas also provide some protection and may be economically and socially more
acceptable. The optimum size of a MPA depends on many factors: the resources managed, the
management goals, the enforcement possible and social and economic constraints.
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There is little understanding of what size of MPA would provide ecologically complete coral reef
ecosystem protection. Even small MPA have been shown to be effective in increasing standing
stocks and sizes of reef fish, especially of species that are exceptionally vulnerable to fishing and
of older individuals which are critical components of spawning stock biomass. To be of utility to
fisheries and to promote the conservation of coral reef resources on a broader scale, MPA should
serve as sources of reproductive output to replenish larger surrounding or down current areas.
The current approach of establishing small and isolated MPA is inadequate for this purpose.

Few, if any, studies have sought to verify whether marine protected areas established in the U.S.
Pacific islands do actually benefit nearby fisheries. It is clear that fish pepulations which build
up in small areas (Hawaii, Philippines) temporarily closed to fishing are quickly reduced when
fishing is resumed. Criticisms of the existing marine protected areas in the U.S. Pacific islands
are that they are either too small and fragmented or they do not encompass sufficient depth range
and high quality habitat to provide broad coral reef ecosystem protection or recruitment benefits
to fisheries.

It has been suggested that linking populations among MPAs over a broad area is necessary to
assure long-term sustainability of coral reef fisheries. Some argue for complete protection from
fishing, whereas others believe MPAs are more valuable when they can serve as natural
laboratories for fishing experiments and testing of management strategies.

8. At least 30% of the management area under consideration by the Council should be
considered for no fishing zones.

Response: Under the Councils preferred alternatives, 13% of all coral reef area under Council
jurisdiction in the Western Pacific region will be closed to all fishing, and 14% of all coral reefs
around the NWHI would be closed. If the state takes consistent action and designates adjacent
reefs around the NWHI, the percent of “no-take” area would total 24%.

9. Twenty-five percent of the species in the coral reef areas of the Hawaiian Islands are
known to be endemic. These need special consideration.

Response: In the Hawaiian Islands, the entire coral reef ecosystem in the EEZ of the NWHI will
be designated as no-take or low-use MPAs. Endemics will be protected from overfishing under

the requirements of the MSFCMA. For endemics that do not already have a history of harvest, a
special permit will be required.

10. A “no-take” MPA to 50 fathoms in the NWHI will significantly and detrimentally affect
existing fisheries managed under other FMPs.

Response: In the NWHI, federal waters shallower than 10 fathoms are designated as “no-take”
for all fishing. The waters shallower than 50 fathoms are designated as “no-take” at French
Frigate Shoals, Laysan, and the northern half of Midway Atoll. In the other areas of the NWHI,
fishermen would be required to obtain a special permit to fish for coral reef taxa. However,
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vessels already fishing for species regulated under another existing FMP would be exempt from
the requirements of the CREFMP exception no-take zones.

11.  Establishing a MPA to 50 fathoms in the NWHI where there are existing fisheries will
create enforcement problems. In areas where the bottom is relatively flat, where will the
50 fathom contour be delineated? In areas where the bank drops off steeply at 50
fathoms, where will fishers anchor to fish in deeper waters?

Response: Vessels already fishing for species regulated under another existing FMP will be
exempted from the permit requirements of this FMP. Most existing permitted vessels in NWHI
have VMS, which facilitates enforcement. Vessels permitted under this FMP must comply with
all regulations promulgated under the FMP.

12.  Existing FMP fisheries should not be exempt from MPAs.

Response: The Council considered this option and choose to exempt existing FMPs, except form
no-take MPAs. If not exempted the current designation of MPAs to 50 fm in the remote atolls
and NWHI and associated restrictions would represent a significant impact to existing permitted
FMP fisheries. Potential impacts of existing FMP fisheries on coral reef ecosystems will be
considered through formal inter-plan team consultation.

13.  EPA strongly supports the designation of MPAs; identification of Essential Fish Habitat,
HAPC, and fishing and non-fishing threats; and clarification of allowable coral reef
harvesting gear. Because information regarding the harvest of coral reef resources in the
EEZ is largely unknown, EPA would like a clearly defined research component as part of
the FMP.

Response: The designation of MPAs, identification of Essential Fish Habitat, HAPC, and fishing
and non-fishing threats, and list of allowable harvest gear are primary aspects of the FMP. FMP
Chapter 7 discusses research, monitoring, and assessment needs. Specific research projects are
identified and listed as high, medium or low priority. Research needs for EFH are also defined in
the FMP. The Plan Team will continue to refine the identified research priorities of the FMP.

14. It would be useful to add up the areas that the proposed MPAs would comprise and
compare it to the total area of reef under the Council’s jurisdiction. The total area must
be large enough to realize the intended benefits of MPA management.

Response: The Council did so, and determined that 13% of all coral reef areas in federal waters
are designated as “no-take” MPAs.

15. It might be useful to integrate MPA management with traditional management systems

that employed closed areas to protect fish stocks, to incorporate traditional knowledge, to
respect tradition and culture, and to build confidence in the MPAs.
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Response: There is increasing awareness about the value of traditional management techniques.
While traditional management systems typically employed closed areas in nearshore waters, the
Council may consider the possibility of working with local indigenous peoples to extend these
systems into offshore waters.

16.  No-take zones should be expanded to include the area up to three miles from shore.

Response: Generally, the area from the shoreline to three nautical miles offshore is managed by
the State and territories and is not under the purview of the FMP. CNMI presents a special case.
However, this plan proposed management regulations only for beyond 3 miles around CNML
With a few exceptions, the nearshore areas of the NWHI are managed jointly by the State of
Hawaii and Federal Department of Interior and the nearshore areas of the Pacific Remote Islands
are managed jointly by WPRFMC and other Federal agencies. No-take MPAs have been
proposed for 0 - 50 fathoms in EEZ waters surrounding, Jarvis Island, Howland Island, Baker
Island, Kingman Reef and Palmyra Atoll (Pacific Remote Islands); Rose Atoll in American
Samoa; 0 to10 fathoms in all the NWHI and up to 50 fathoms in French Frigate Shoals, Laysan
and half of Midway. The Council will utilize the amendment process to modify existing MPAs
and designate additional MPAs. In doing this, the Council will actively work with local island
communities and appropriate local government agencies (Federal, state, territorial and/or
commonwealth) to create additional MPAs of size, location, and management measures
appropriate to that community and locale, and to the level of permitted fishing.

17.  Want to propose a MPA for Molokai.

Response: The alternative to designate MPAs in the EEZ around the main inhabited island
groups was discussed but was not preferred. In these areas, fishing activities are concentrated on
adjacent nearshore reefs under state/territory government authority, and designation of no-take
areas in the EEZ alone would have little impact on target resources.

18.  If the coral reef plan covers zero to 50 fathoms, and all the protected areas are 0 to 50
fathoms also, then everything is a Marine Protected Area except for Guam?

Response: The CREFMP applies to all areas in the Western Pacific region under the Councils
jurisdiction, which is generally from 3 - 200 miles from the shoreline in the EEZ. The preferred
alternatives for MPAs are designated in the EEZ around the NWHI out to 10 fathoms, Rose Atoll
in American Samoa and the PRIAs would extend form the shoreline to 50 fathoms. In the
NWH]I, also extended to 50 fathoms in the EEZ would be French Frigate Shoals, Laysan and the
northern half of Midway.

19.  Does the Council have a position on the relevance or importance of mangroves in the

Main Hawaiian Islands coral reef ecosystem? In Hawaii the mangroves are an introduced
species and many people want to eradicate the mangroves.
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Response: Generally, mangroves do not occur in areas where the Council has jurisdiction (in
federal waters, which are usually 3-200 miles from shore).

20. MPA’s should be strictly no-take.

Response: While strict no-take MPAs are thought to provide the highest degree of protection for
the marine ecosystem, low-use MPAs also provide protection from harvesting and in some areas
may be more economically and socially feasible. The Council feels the no-take MPAs that are
designated under the preferred alternatives balances the competing needs of the resource users
with strong ecosystem protection.

21.  The Magnuson Act does not provide authority to prevent scientific research; scientific
research is excluded from the definition of fishing.

Response: While the Council does not have authority to regulate scientific collecting under
FMPs, (NMFS does so directly), the Council will advise on appropriate collecting methods, case-
by-case, consistent with objectives of the plan.

22, MPAs should be designated by the island group where the MPAs would be located. The
specific management strategy should balance the needs of the existing fishermen with
resource conservation.

Response: The Council relies heavily on public input, and strives to work closely with the
residents of the areas where any regulations will be implemented.

23. A broad-based “no-take” zone for the NWHI which would result in the involuntary
closure of existing fisheries is an unacceptable management strategy, as it is a precedent
setting situation which closes an existing fishery. This would effect more than just
Hawaii.

Response: Existing fisheries who are regulated by another FMP, such as the bottomfish,
crustaceans or precious corals FMP, are exempt from the requirements of the CREFMP.
However, in the zones designated “no-take” in the NWHI there is no fishing of any kind
(including FMP fisheries) allowed except for small quantities for scientific research after a
special permit is obtained. These areas were determined to be small enough to not severely
effect existing fisheries. For example, the bottomfish fishery and precious coral fishery generally
utilize areas deeper than the no-take zone within 10 fathoms. Some of the no-take areas were
already designated as protected species zones under the crustacean fishery.

24. The NWHI MPAs should address the effects of coral harvesting on monk seal
populations.
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Response: An increasingly important issue in fishery management today is the impacts on
protected species by fishing activities. The monk seal population was one of the main reasons
for designating specific areas in the NWHI as MPAs. Specifically, coral harvesting is addressed
in the Precious Corals FMP, and the effects of the coral harvesting on monk seal populations is
explored in detail.

25.  The FMP/EIS should identify what measures will be taken to protect critical fish and
wildlife habitat areas from potential adverse effects of proposed management actions.
The feasibility of proposed mitigation measures should be full demonstrated.

Response: The FMP describes Essential Fish Habitat (EFH) and Habitat Areas of Particular
Concern (HAPCs). In addition, the FMP proposes a management measure to designate MPAs
for important coral reef resource areas. The area where critical habitat occurs in the NWHI is
largely designated as a MPA. The Council does not expect the proposed management measures
to detrimentally affect habitat areas; however, if damage begins to occur, then additional
protective measures can be taken by the Council through the framework or regulatory process.

26.  The DEIS and CREFMP may be contrary to other existing applicable Federal statutes.
The greatest concern is the lack of analysis given to the significance of national wildlife
refuges (NWRs) with marine boundaries. NWRs are closed to all uses until they are
specifically opened for such uses. The USFWS is solely charged with making the
decisions whether to open NWRs for specific uses.

Response: The USFWS has expressed uncertainty as to the authority of its marine boundaries for
the NWHI NWR. The Council has asked USFWS to articulate its authority on a number of
occasions, only to be told it is based on USFWS policy. Council FMP-managed commercial
fishing for lobsters and bottomfish, under the authority of the MSFCMA has occurred in the
NWR of the NWHI since the FMPs were implemented in 1983 and 1986, respectively. In
addition, critical habitat has been designated for the Hawaiian monk seal in the NWHI out to a
depth of 20 fathoms around Kure, Midway, Pearl& Hermes, Laysan, Maro, Gardner, French
Frigate Shoals, Necker and Nihoa. However, fishing still occurs in these areas.

27.  The DEIS and CREFMP propose some level of fishing or other types of marine
extraction within established NWR boundaries at Rose, Howland, Baker, Jarvis,
Johnston, NWHI and Midway. It is not possible for those refuges or any NWR to be
opened to a commercial or recreational use or be liberalized by action taken under the
MSFCMA. The proposed FMP seeks to close, open, or otherwise manage specific coral
reef fisheries of the U.S. flag Pacific Ocean.

Response: The CREFMP would not encourage any level of fishing nor open any area to fishing,
as the opportunity to fish most coral reef resources is currently open. In fact the FMP would only
impose new restrictions on the allowable level of fishing, for example by closing the
aforementioned areas altogether, through no-take MPAs (except recreational fishing and
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subsistence take on half of Midway and subsistence take at Johnston, both already allowed by
USFWS). The FMP would restrict fishing in other areas through special permit requirements and
other regulatory restrictions. Currently, fishing for coral reef resources in the EEZ is nearly non-
existent. Except perhaps for restrictions in NWRs of areas under DOD control, there are no other
Federal regulations governing the taking of coral reef resources in the U.S. EEZ of the Pacific
islands. The CREFMP is largely precautionary and proposes to prevent overfishing, and impacts
to coral reef ecosystems, habitat and protected species that might occur should any possible reef-
directed fisheries develop in the future. Therefore, the CREFMP in fact substantially enhances
the conservation goals of the NWRs.

28.  No justification is given for the selection of the proposed ‘no-take’ areas and depths by
the Council. No-take’areas should be selected based upon a set of sound biological
criteria and include representation of all reef ecosystem types found in the NWHISs, as is
recommended in the National Action Plan to Conserve Coral Reefs and the President’s
Executive Order for Marine Protected Areas. The CREFMP does not select the proposed
‘no take’ areas based on a sound biological process.

Response: The Council’s preferred alternative for no-take MPAs follows the Scientific and
Statistical Committee recommendation for French Frigate Shoals, Laysan and the northern half
of Midway to be no-take MPAs to 50 fm. These locations were selected to achieve
representative habitat types characteristic of the south, middle and north subregions of the NWHI
archipelago. Additionally, they balance ecological criteria with socioeconomic concems and
needs.

Further justification for the selection of no-take MPAs is described in the DEIS. For example,
establishment of these no-take zones would provide a form of “insurance” against possible
recruitment failure in some sub-populations of the NWHI. Closing these areas to all fishing may
also provide additional protection to protected species (i.e., monk seals at FFS and Laysan).

The preferred alternatives for locations and depth ranges of no-take MPAs would conserve a
large reservoir of spawning biomass and genetic material for multi-resource coral reef resources,
including endemic and rare species.

Restrictions on how vessels operate in no-take areas would reduce the risk of groundings.
Existing bottomfish and lobster fishing activities would be displaced from no-take areas around
French Frigate Shoals and Laysan.

Further research is needed to improve understanding of ecosystem processes and to validate other
criteria for establishment of MPAs. Such research is ongoing and planned by federal agencies.
The 20% no-take MPA figure proposed by the National Action Plan itself needs further scientific
validation to quantify actual benefits.

29.  The majority of waters proposed as no-take areas under the CREFMP are already
designated as no-take areas. The Council does not really need to give up much harvested
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area as the access to waters from 0-10 fathoms is already tightly managed under the
Hawaiian Islands and Midway Wildlife Refuges. The Council claims that if the State and
federal agencies comply with their recommendations, that 24% of the area will be set
aside as ‘no take’. However, the bulk of the ‘no take’ areas being proposed are within
State waters and are not under Council jurisdiction. Without the State and federal
Wildlife Refuge waters included, the Council is proposing only a minimal amount of ‘no
take’ area, which is less than 14% of the harvestable resource area.

Response: As authorized by the MSFCMA, the Western Pacific Fishery Management Council
has primary responsibility for conserving and managing fisheries in federal waters, which include
waters up to the shoreline at Midway. The Council also has the responsibility for essential fish
habitat.

Fishery management plans developed by the Council for crustaceans, bottomfish, precious coral
and pelagic fisheries have been enforced in the NWHI since the 1980s. Currently, there are no
areas in the NWHI designated as total no-take zones. There are 0-to-10 fathom no-take zones for
lobsters throughout the NWHI islands except at Laysan, where the no-take for lobsters is 0 to 20
miles. There are also proposed and established no-take refugia for precious coral species in the
NWHL

The Council’s preferred alternatives for its Coral Reef Ecosystem FMP includes a network of no-
take zones in the NWHI. The extent of the no-take zones were based on the National Action Plan
for Coral Reefs, which calls for 20% no-take MPAs to be established within 10 years. The
Council has taken the lead by identifying 14% of the NWHI coral reef habitat as no-take zones.
These waters are in federal waters and constitutes 70 percent of the no-take MPA recommended
by the National Action Plan (hardly a “minimal amount”). If the State of Hawaii and USFWS
agree to similar no-take areas in state waters (0 to 3 miles, except at Midway), the additional 30
percent of the National Action Plan would nearly be met for the NWHL

Management in waters 0 to 10 fathoms in the Hawaiian Islands NWR by USFWS appears to
center around regulating the take of certain marine species by NMFS, which is conducting prey
research and shark eradication to help with recovery of the Hawaiian monk seal. At Midway
Atoll NWR, critical habitat for monk seals has not been designated and USFWS has signed a
long-term contract with Midway Phoenix Corp., which promotes recreational and charter fishing
and allows subsistence fishing. While USFWS has developed a set of fishing regulations for
residents and guests at Midway Atoll NWR, they are poorly enforced and recent surveys indicate
an unusually low ulua population there.

30.  Reefs deeper than 10 fathoms around Kure Atoll are given no protection and this is the
most isolated atoll, least impacted by fishing and at the Darwin Point. It is amongst the
most fragile, complex and unique resources in the NWHISs and is a State Wildlife
Sanctuary. Additional protection for this resource area should be considered and was
recommended by the plan team but not adopted by the Council.
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Response: The SSC recommended half of Midway over Kure for a no-take MPA to 50 fm as
both atolls have similar characteristics, and Kure is considered important to commercial
fishermen, while Midway has already been closed to such fishing for decades. Half of Midway
has been reserved as a low-use MPA to accommodate recreational fishing for ecotourism by the
USFWS.

The State could provide protection to reefs around Kure from 0-3 miles from shore, where most
reef habitat occurs, but has not done so.

31.  The Council has designated all waters from 10-50 fathoms as Special Permit Zones and
has indicated they are to be classified as ‘low take’ areas. However, any vessel that is
issued a permit for access to harvest targeted species is allowed to take as many of that
species as they want. The restrictions are for gear types or fishing methods not for limits
on harvestable quotas.

Response: Issuance of a special permit requires numerous qualifying and operating conditions.
Some will require a case-by-case evaluation. The Council is mandated to prevent overfishing of
any stock or species, and to restore stocks where overfishing has occurred. Fishery-dependent
data will facilitate research to determine what take levels are appropriate to achieve sustainability
with ecosystem sensitivity. Harvest quotas may be implemented in the future through the
amendment process upon determination of the need.

9.1.4 Comments on Framework Actions

1. VMS should be required on all vessels permitted to fish coral reef resources. VMS would
provide a cost-effective increase in enforcement presence.

Response: Requiring VMS on vessels is a preferred alternative for future framework action by
the Council for vessels transiting MPAs, if the VMS system is federally funded by NMFS.

2. Vessels should be required to post bonds to cover removal of vessel and gear in the event
of a grounding. This bonding process should be modeled after the oil spill version.

Response: Requiring permitted vessels to post bonds is one issue that was considered as a

framework measure, but was rejected as infeasible. Instead, the Council developed the preferred

alternative where fishing vessels operating or transiting MPAs will be required to have insurance |
to cover the cost of vessel removal and pollution liability in the event of a grounding, depending |
on type of permit and fishing area. Also, non-fishing vessels transiting the MPA would be |
required under the Councils preferred alternative to have insurance to cover the cost of vessel
removal and pollution liability in the event of a grounding. This, however, is beyond the
Council’s direct authority and will require coordination with other authorities.

3. How hard is it going to be to change a non-targeted taxa to harvested? Is it included as a
framework provision?

Final EIS for the Coral Reef Ecosystem FMP 309 October 2001



Response: That particular item is included as a framework provision, so it would take 2 Council
meetings.

4. Recommends that any designation of new MPAs should be done through the formal
amendment process rather than under a framework process so that people have more time
to comment on proposed changes.

Response: The Council concurs. Measures such as this, which are highly controversial for the
entire fishery or a substantial sector are not suited to the framework process and must be
addressed through the FMP amendment process to allow sufficient public comment.

9.1.5 Comments on Non-regulatory Actions

1. Concern that comments of Coral Reef Ecosystem Plan Team members were not
incorporated into subsequent drafts of the FMP.

Response: The recommendations of the Coral Reef Plan Team and Ecosystem and Habitat
Advisory Panel were incorporated into a draft FMP and were reviewed by the Scientific and
Statistical Committee and the Council. The current draft of the FMP describes the management
measure alternatives that were endorsed including some proposed by the CREFMP and other
alternatives considered by the Council.

2. There is a need to coordinate among agencies and educate decision-makers with respect
to the management of coral reef resources.

Response: The FMP identifies non-regulatory measures to help with the effective management
of coral reef resources, including: facilitating consistent state and territorial level management of
coral reef resources; creating social, economic and political incentives for sustainable use and
disincentives for unsustainable use of coral reef resources; and conducting education, public
outreach, and “coral reef management diplomacy.”

3. Would like every effort made to disseminate information through existing organizations
and channels.

Response: Information about the FMP has been disseminated through WPRFMC’s existing
channels, and public meetings have been advertised in local newspapers and the Federal Register
and notices distributed to WPRFMC’s mailing list.

4. Would like WPRFMC to collaborate with the West Hawaii Fishery Council and other

organizations concerned with the conservation of coral reefs to assist in gathering input
from the community on the proposed FMP.
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Response: The Council process provides numerous opportunities for public participation in the
fishery management process. The Council endeavors to notify all interested parties of all
pending council actions. One of the non-regulatory goals of the Council is the collaboration with
public-private organizations concerned with reefs.

5. Concerned that rules that start in Federal waters may be adopted by the State in the future,
affecting fishing in nearshore waters.

Response: This is a valid concern. The goal of the FMP, and numerous state/territory agencies is
to achieve consistency in regulation, which facilitates efficiency.

6. Strongly supports objectives of the FMP, which is taking proactive action to protect
Federal resources. Also supports the ecosystem-based approach and the implementation
of the precautionary principle. Recognizes difficulty in fitting an innovative ecosystem-
based plan into the more traditional requirements of the MSFCMA. The November U.S.
Coral Reef Task Force meeting in the Virgin Islands provides an opportunity for
WPRFMC to draw attention to these problems.

Response: Council Executive Director updated the task force in St. Croix regarding progress
with the FMP.

7. The CRE Plan Team should have more management authority over existing FMPs/MUS
and formal process for collaboration regarding ecosystem approach.

Response: The Council endorsed the formal process for inter-team collaboration. Existing
FMPs sufficiently manage their respective MUS for fishery purposes.

8. Several commentary spoke in support of and encouraged the Council to accept the Plan
Team’s recommendations.

Response: The Council heard and carefully considered recommendations of the Plan Team;
some recommendations were endorsed. Others lacked sufficient justification or were otherwise
lacking in meeting the basic goals of the plan for balancing economic productivity and social
acceptability with ecological integrity. Specific recommendations of the Plan Team were
detailed in the October 6, 1999, and August drafts of the FMP reviewed by the Council.

9. Several commentary spoke in support of and encouraged the Council to accept the
Advisory Panel’s recommendations.

Response: The Council heard and carefully considered recommendations of the Advisory Panel;

a number of these recommendations were endorsed. The Council preferred some adjustments to
other recommendations to improve conformity with the goals of the plan. Specific
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recommendations of the Advisory Panel were detailed in the October 6, 1999, and August 2000
drafts of the FMP reviewed by the Council.

10.  The ecosystem concept of management needs more work.

Response: This plan manages fisheries in coral reef ecosystems, and includes measures to
protect ecosystems (gear/method restrictions, MPAs, EFH). Council advisory bodies will
continue to meet to better understand and incorporate ecosystem principles in coral reef fishery
management; the Plan will be amended in the future to refine the ecosystem management
concept. The November draft of the FMP includes an expanded review of ecosystem
management concepts.

11.  Impacts of proposed regulations on existing fisheries would be significant (i.e., NWHI
full time fishermen).

Response: The Council’s preferred alternative intends to maintain a balance between ecosystem
protection and economic and social impacts. Some of the regulations proposed would indeed
have had highly significant economic impacts on NWHI commercial fishermen, which is why (in
part) the Council selected against them.

12. NMEFS should describe, evaluate, and highlight mechanisms for integrating coral reef
management and conservation measures into non-federal and non-fishing actions.

Response: These issues are addressed in Chapter 5 on “Management Measures” and Section 6.4
on “Non-Fishing Impacts” of the FMP, respectively.

13.  All other FMPs developed by the WPRFMC and implemented by NMFS should be
modified as necessary to meet the requirements of the Coral Reef Ecosystem FMP for
activities within the coral reef ecosystem boundaries or for activities outside the
boundaries that might still result in impacts on MUS.

Response: The FMP describes a formal process for coordination among plan teams to identify
and address impacts of other fisheries to coral reef ecosystems. Some MUS in the FMP are
included under the Council’s other four FMPs, under which their MSY/OY, EFH, and other
fishery characteristics are identified. For these MUS, fishery-level effects and management
should be the primary responsibility of the other FMP processes, while ecosystem effects should
be the primary responsibility of the coral reef ecosystem FMP process.

14.  FMP species managed under other FMPs should not be excluded from the Coral Reef
Ecosystem FMP if they spend all or part of their life cycles on coral reefs.

Response: Although this FMP does not necessarily address managed species under other FMPs
individually, many may be part of the coral reef ecosystem during at least a portion of their life
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cycles and may be key components of the system’s health. Some MUS in the FMP are included
under the Council’s other four FMPs, under which their MSY/OY, EFH, and other fishery
characteristics are identified. For these MUS, fishery-level effects and management should be
the primary responsibility of the other FMP processes, while ecosystem effects should be the
primary responsibility of the coral reef ecosystem FMP process. FMP Section 5.5.3 on non-
regulatory measures describes a formal process for coordination among plan teams.

15. WPRFMC should institute a more formal process for future amendments to the draft
FMP, wherein any changes must be approved by the recorded vote of Plan Team
members. ‘

Response: The Plan Team is one of several advisory bodies to the Council. While the Plan
Team and others may recommend changes to the FMP, the Council is responsible for adopting
which measures and amendments are appropriate to implement.

16.  Lobster fishing should be prohibited in areas out to three miles from shore to protect
lobsters and their role in the coral ecosystem and to prevent gear impacts to corals.

Response: Lobster fishing is managed under the Crustacean FMP. For these species, fishery- ‘
level effects and management should be the primary responsibility of the FMP processes, while |
ecosystem effects should be the primary responsibility of the coral reef ecosystem FMP process.
The FMP describes a formal process for coordination among plan teams to identify and address
impacts of other fisheries to coral reef ecosystems. In the NWHI, lobster fishery is prohibited *
from 0-10 fm. !

17.  Both the FMP and research component should include extensive public outreach and
collaboration with the respective governments of the U.S. Pacific Islands, all potentially
affected communities, and other interested private, local, State, and Federal entities.

Response: Under the management program for the Council’s preferred alternative proposed
management actions include facilitating consistent state/territory/commonwealth level
management of coral reef resources and conducting education, public outreach and “coral reef
management diplomacy”. These actions are described in the FMP.

18.  The DEIS should include a separate section describing specific actions and techniques
which will be used to ensure coordination with U.S. Pacific Island governments, public
participation, and inter-agency/intra-agency coordination throughout the FMP
management and planning process.

Response: The FMP identifies non-regulatory measures to help with the effective management
of coral reef resources, including: facilitating consistent state and territorial level management of
coral reef resources; creating social, economic and political incentives for sustainable use and
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disincentives for unsustainable use of coral reef resources; and conducting education, public
outreach, and “coral reef management diplomacy.”

19.  NMFS should continue to coordinate with the Hawaii Department of Land and Natural
Resources, American Samoa Department of Marine and Wildlife Resources, Guam
Division of Aquatic and Wildlife Resources, and the CNMI Division of Fish and Wildlife
regarding impacts to all native species and habitats.

Response: NMFS will continue to coordinate with local resource agencies on issues that affect
native species and habitats. Interagency coordination is a goal of the Plan.

20. A range of non-fishing impacts occur withing the complex coral reef ecosystems of the
Northwestern Hawaiian Islands (NWHI). The MSFCMA only authorizes the Western
Pacific Regional Fishery Management Council to manage fishing activities. Non-fishing
interests do not have representation in the Council Plan development process. Given
different user groups interested in obtaining access to the region, strong questions remain
whether a Fishery Management Council is the best way to manage federal coral reef
resources where multiple uses are occurring among multiple stakeholders, some who
have no say in plan development.

Response: By Federal statute the Council is the authority to manage living marine resources in
the EEZ. The draft Coral Reef Ecosystem Fishery Management Plan (CREFMP) acknowledges
its authority is limited to managing fishing vessels and fishing activities within Federal waters. -

The MSFCMA also requires the Council to identify and describe non-fishing impacts to
essential fish habitat (EFH) and recommend measures to mitigate any such impacts. The entire
NWHI has been designated as EFH by the Council. The Council and NMFS are required to
comment on any potential development activities, including non-fishing related activities, that
may impact essential fish habitat within the NWHIL

The Council recognizes that comprehensive management of a region (e.g., the NWHI) requires
interagency cooperation, considering the various agencies with respective jurisdictional
authorities. The current draft of the FMP encourages such cooperation.

Amendments proposed for the re-authorization of the MSFCMA may expand the Council’s
authority beyond fishing activities.

The Council’s advisory bodies include members with no direct connection to the fishing industry
sector. The Coral Reef Ecosystem Plan Team is comprised largely of representatives from non-
fishing interests, as are the Scientific and Statistical Committee and Ecosystem and Habitat
Advisory Panel. Members of the public, including diverse stakeholders and non-government
organization representatives, also provide public comment at Council and related meetings.

In the process of developing the CREFMP, the Council has worked with the Department of
Interior, the Department of Commerce, the State of Hawaii, as well as numerous other agencies.
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The composition of the Council includes members from DOI, DOC, and Hawaii. This is
consistent with Executive Order 13158, where the President directed the Secretary of Interior and
the Secretary of Commerce to work cooperatively with these agencies to develop
recommendations for protection and sustainable use of the NWHI.

9.1.6 Comments on Research, Monitoring, and Assessment:

1. There is a need for extensive mapping of the coral reef areas around American Samoa.
Mapping of reefs is also a major focus of Task Force working group.

Response: Mapping of coral reef areas has been identified as a high priority research need.

2. A lot more research needs to be conducted on coral reef resources. In addition, research
needs to be done on the effects of introduced species on coral reef resources.

Response: The FMP identifies recommended research, monitoring and assessment projects that
will help obtain information necessary to more effectively manage coral reef resources.

3. The FMP should clearly state the baseline which will be used to evaluate the potential
impacts of the various management alternatives. The baseline should be clearly defined, %
scientifically credible, local, and have general support from all stakeholders. :

Response: Baseline is the current condition of the stocks and ecosystem. Research and
monitoring are proposed to better define this. The referenced report by A. Green(1997) provides
useful information on the current status of reef resources. The document on “MUS/EFH
Descriptions”. Also additional information is contained in the DEIS.

4. The FMP/EIS should discuss specific monitoring programs that will be implemented
before and after proposed management actions to determine potential impacts on water
quality and beneficial uses, and whether maintenance and protection of water quality can
be guaranteed.

Response: The FMP is not expected to significantly affect water quality. The Plan Team will
continue to evaluate and recommend improvements to the monitoring program after the proposed
management actions are in place. An annual report will be produced that summarizes existing
fishing activities and impacts.

5. There are currently fewer and fewer fish on the offshore reefs, only sharks. The fishers
are not bringing in much fish on a consistent basis. Would like to see a study on the
cause of these changes. Also, placing some fish aggregation devices (FADs) on the |
southern banks, where anchor damage has affected habitat, might help attract the fish |
back. |
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Response: The FMP identifies and prioritizes research, monitoring and assessment projects that
should be undertaken to obtain information necessary to develop a sustainable coral reef fishery
and effectively manage the coral reef ecosystem of the EEZ. One high priority project is to
survey and assess biological resources in the EEZ, beginning with areas that are currently being
fished. FADs are used to aggregate pelagic species of fish such as tunas, mahi mahi and billfish.
The deployment of FADs would do little if anything to mitigate damage caused to bottom habitat
caused by vessel anchoring or enhance coral reef/bottom dwelling species of fish.

6. There is a debate on the issue of overfishing in American Samoa waters. One study,
using market data, concluded there was a decline in fishing resources, though it could
have been an indication of market behavior at the time and not necessarily a decline in
stock abundance. More research on this topic is needed.

Response: High priority research needs identified in the FMP include the survey and assessment
of biological resources in the EEZ, beginning with areas that are currently being fished.

9.1.7 Comments on the Draft Environmental Impact Statement

1. The draft Environmental Impact Statement (DEIS) should address water quality
implications, if any, aquatic resources, threatened and endangered species, subsequent
environmental reviews, environmental justice issues, and adequate binational
collaboration. Full disclosure of direct, indirect, and cumulative impacts of all proposed
actions is critical. The EIS should clearly describe other past, present, and reasonably
foreseeable future planning and construction activities in the project area.

Response: These issues are addressed in the revised DEIS, as appropriate.

2. The DEIS should provide full disclosure of possible funding, implementation,
enforcement, and monitoring commitments, assurances, and mechanisms for the proposed
management actions. The reliability of these mechanisms and legal methods to ensure
implementation of FMP commitments should be evaluated. The FMP/DEIS should
describe potential options if funding and/or resources prove to be inadequate to ensure
full implementation of the proposed management actions.

Response: The DEIS has been prepared following standard NEPA requirements. Alternatives
(options) are also discussed and evaluated.

3. The DEIS should describe the measures taken by the Council and NMFS to fully analyze
the environmental effects of the proposed action on minority communities (e.g., Pacific
Islanders and low-income populations), and present opportunities for affected
communities to provide input into the NEPA process.

Response: These issues are addressed in the DEIS. Also see, for a detailed synopsis of
community social and economic impacts is included in the FMP and in the “Fishery Impact
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Statement” and Appendix B “Regulatory Impact Review and Initial Regulatory Flexibility
Analysis”. Public hearings will be held in low income communities.

4. The DEIS should include a section on potential effects on local, State and Federal
ordinances, regulations, legislation, and laws.

Response: Every effort has been made to ensure that the management measures proposed in the
FMP are consistent with state and territorial laws and policies to the degree practicable in order
to simplify implementation and assist enforcement efforts.

S. The DEIS should address fishery-related impacts to fish and wildlife resources and
habitats associated with each proposed geographic fishery area. USFWS recommends
that particular attention be given in the DEIS to addressing fishery-related impacts on
endangered and threatened species, migratory birds, coral reefs, and rare, native species
and habitats.

Response: These issues are addressed in the DEIS. Fourteen percent of the NWHI reef area is
designated as “no-take” zones, and fishing is already restricted in many areas of the NWHI that
serve as critical habitats for monk seals and green sea turtles.

6. With regard to federally-listed endangered and threatened species, a biological assessment
that (1) evaluates the impacts of the proposed and existing fisheries on listed species and
(2) determines whether any such species are likely to be adversely affected by the
fisheries must be prepared in accordance with the interagency consultation regulations
found at 50 CFR Part 402.

Response: Under the ESA, NMFS is required to prepare and provide an impact assessment,
which may serve as the biological assessment for consultation under Section 7 of the ESA, on the
impacts of the fishery, as it would operate under this FMP, upon endangered and threatened
species and their critical habitats. The NMFS will conduct a consultation under ESA Section 7.

7. The DEIS should identify the federally-protected resource areas that exist either within or
near EEZ waters, including their established administrative boundaries. The DEIS should
discuss how the impacts to these protected resources from the fisheries activities and
management measures will be avoided. The DEIS should discuss the cumulative effects
of these impacts over time and propose potential measures to mitigate these impacts.

Response: Impact of fishing activities are addressed in the DEIS (see “Environmental
Consequences of Alternatives™).

8. The DEIS should discuss the potential for removal of indigenous coral species and
establishment of marine alien species, assuming that harvesting platforms and gear could
serve as vectors for the introduction of marine alien species. The DEIS should assess the
potential for coral reef harvesting to open up substrate for colonization by marine alien
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species that already exist in the area or that might be introduced by some other vector
(e.g., fishing nets) and the potential for these species to become established and
proliferate.

Response: The collection of live hard coral is prohibited for commercial purposes in the plan.
Most permitted vessels could be expected to be locally based thus minimizing the threat of
introductions. Additional research is needed to better quantify the significance of such proposed
threats.

9. Since the FMP is ecosystem-based and there is species overlap among the Plan and other
existing FMPs, the DEIS should discuss how and to what extent overlapping species
would be managed under various plans. In addition, the DEIS should include a
discussion of how the entire coral reef ecosystem would be managed effectively on a
sustainable basis under the proposed FMP.

Response: The FMP describes a formal process for coordination among plan teams to identify
and address impacts of other fisheries to coral reef ecosystems. Some MUS in the FMP are
included under the Council’s other four FMPs, under which their MSY/OY, EFH, and other
fishery characteristics are identified. For these MUS, fishery-level effects and management
should be the primary responsibility of the other FMP processes, while ecosystem effects should
be the primary responsibility of the coral reef ecosystem FMP process. This is also discussed in
the DEIS.

10.  Because of the inter-relationships, the Coral Reef Ecosystem FMP and EIS should not be
dealt with separately from the other existing FMPs.

Response: Although this FMP does not necessarily address managed species under other FMPs
individually, many may be part of the coral reef ecosystem during at least a portion of their life
cycles and may be key components of the system’s health. Some MUS in the FMP are included
under the Council’s other four FMPs, under which their MSY/OY, EFH, and other fishery
characteristics are identified. For these MUS, fishery-level effects and management should be
the primary responsibility of the other FMP processes, while ecosystem effects should be the
primary responsibility of the coral reef ecosystem FMP process. FMP Section 5.5.3 on non-
regulatory measures describes a formal process for coordination among plan teams.

11.  The FMP may be in violation of NEPA because the commentator believes it is impossible
to hold scoping sessions on an EIS when the Council has not determined what actions
will be included in the final document.

Response: The scoping meetings were intended to get public input about the issues, problems
and range of alternative that should be addressed in the FMP and SEIS. Public hearings and
public comment periods will be forthcoming to provide an opportunity for the public to review
and comment on the draft FMP/EIS.
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12, The DEIS and CREFMP do not appear to adhere to standards of full disclosure when
measured against the potential impacts of other draft FMPs which are now in preparation
by the Council.

Response: The Council is not preparing any new FMPs aside from the CREFMP, and its
accompanying DEIS does consider the impacts of existing fisheries. The Council is only
preparing EISs for existing FMPs. These EISs are not associated with significant changes to the
management of these fisheries.

9.1.8 Comments on Enforcement

1. At night, the local fishermen see lights out on the water, other non-local boats fishing on
the offshore banks. These are the boats that need to be regulated. There is a real need for |
enforcement with respect to coral reef fishing. |

Response: Like all other FMPs implemented by the WPRFMC, NMFS, and the U.S. Coast
Guard will be jointly responsible for the enforcement of the Coral Reef Ecosystem FMP. If
applicable, cooperative agreements could be developed to deputize local enforcement officers to
assist in the enforcement of regulations. Both the USCG and the NMFS agencies undertake
surveillance of EEZ waters and have the authority to board vessels at sea and inspect vessels
when they come into port.

2. Instead of closing down fishing areas, NMFS should conduct fish surveys to determine
which species have been depleted over the last 20 years at FDM, Agrihan and Esmeralda.

Response: The FMP will not close any areas in the CNMI. High priority research needs
identified in the FMP include the survey and assessment of biological resources in the EEZ,
beginning with areas that are currently being fished.

3. The distinction between Federal and State waters was mentioned, which brings up the
concern about enforcement. If the plan is not able to effectively enforce the rules, it is
meaningless.

Response: The U.S. Coast Guard and NMFS will be conducting enforcement, and the State will
be doing enforcement. One of the goals of the Council is to try to maintain consistency between
the actions of the Council, the federal government and the state of Hawaii.

4, The proposed plan does not require automated vessel monitoring systems (VMS)
installations. It also does not require that a bond be posted to cover the immediate costs
of vessel removal due to groundings. Vessel insurance should also be required for all
permit holders in any area in the NWHIs, and not be dependent on the type of permit
held, category of vessel, etc. as is currently proposed in the CREFMP. Given that three
Council permitted fishing vessels have run aground in State waters either in the NWHIs
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or in transit to the area in the past 20 months, the bonds and insurance should be
mandatory.

Response: VMS, bonds and insurance were discussed at meetings of the advisory bodies with
recommendations made to the Council.

All fishing vessels operating in or transiting no-take MPAs would be required to have insurance
through the CREFMP so that in the event of a grounding they could pay for the cost of vessel
removal and any legal liability for mitigation of habitat impacts.

VMS can be part of an effective monitoring and enforcement system for state and federal
agencies, depending on category of vessel, type of permit and fishing area. A requirement for
fishing vessels operating in MPAs to carry remote electronic vessel monitoring systems (VMS),
if funded by NMFS, is included for future consideration, for implementation under the
framework process.

Bonding was determined to be a socially and economically unfeasible alternative.
9.1.9 Other Comments

1. How will this FMP affect existing, nearshore fisheries in Hawaii?

Response: Under the MSFCMA, the Council has the authority to regulate fishing and other
associated activities in federal waters. The management measures contained in the FMP apply
only to fishing activities in federal waters. Management of living marine resources in state and
territorial waters is the responsibility of the respective state resource management agencies;
American Samoa, Department of Marine and Wildlife Resources; Guam, the Department of
Aquatic and Wildlife Resources; Hawaii, the State Department of Land and Natural Resources;
Northern Mariana Islands, Department of Lands and Natural Resources. The WPRFMC has
designated essential fish habitat (EFH), as all bottom habitat and the adjacent water column, from
the shoreline to the outer limits of the EEZ to a depth of 50 fim. The designation of EFH in and
of itself will not have any biological impact. However, the proposed NMFS and Council
consultation process should have an overall beneficial effect on habitats important to managed
fisheries in the western Pacific region. A direct benefit of the FMP is the compilation of
information on the habitats and life history characteristics of managed species. This information
should facilitate the efforts of the Council and NMFS to assess cumulative impacts to EFH and
propose measures to mitigate or avoid adverse impacts. Additionally, the review and
compilation of the best available scientific data will serve to guide future research necessary to
further describe and protect EFH. Second, EFH designation establishes a framework for NMFS
and the Council to cooperatively comment on state and Federal agency actions affecting EFH.
The comments of these agencies will, in turn, provide more specific guidance on how adverse
impacts to EFH can be avoided or mitigated.
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2. What do other countries, such as the French Territories and Fiji, do with regard to the
management of their EEZ?

Response: French Territories have some closed areas. Fiji has a mixture of contemporary and
traditional management, exercised through chiefly authority. The French government has given
the Territorial legislature of French Polynesia full management and exploitation authority. The
Ministry of Oceans, and in particular the Aquatic Resources Service (ARS) has the task of
managing the total EEZ, from 0 - 200 nm, as well as lagoon and reef resources. In addition, the
ARS is responsible for managing aquaculture. The Territorial legislature has the authority to
negotiate bi- or multilateral fisheries arrangements, as long as the initiative, does not compromise
France's international position, especially on defense. The Territorial government has the
authority to establish reserves in lagoons or on reefs to protect fisheries resources. There is
currently a professional lagoon fisher permit. In addition, the Ministry of the Environment
sometimes gets involved when it comes to endangered species, such as sea turtles or endemic
species such as the freshwater gobies in our rivers or even the "long-eared" eels. The Territorial
government is in the process of establishing coastal or lagoon zone management for Moorea and
Bora Bora, with appropriate legal language so that eventually some type of control and
enforcement can be attached to it. In these plans there are provisions for zones of restricted
activity, such as shark feeding only and no fishing. There have been efforts made to explore the
possibility of same sort of reserve zone for stock replenishment in the Society Islands, (hopefully
being able to overlap already established Kapu zones so as not to confound or duplicate
enforcement) and the Tuamotus in an effort to sustain exploitable populations of things like giant
clams, sea cucumbers, trochus, top and green snails. Fiji has reserve provision in their
coastal/reef resources management plans. Fiji is an independent country within the
Commonwealth of Nations and therefore has full authority of the 0-200 nm EEZ.

3. How does the management of the nearshore resources affect the offshore fisheries and
vice versa?

Response: The movement and interaction between marine organisms found in shallow coastal
waters and deeper offshore waters is highly species specific and dependent on a multitude of
factors. Demersal species typically have a much more restrictive home range then do highly
migratory pelagic species such as tuna and billfish. Therefore exchange between populations
present in shallow coastal waters and those of deeper offshore waters is relatively limited.
Conversely, most coral reef associated species of fish have a pelagic larval phase that may last up
to several months. Tunas and other pelagic species of fish range freely throughout the ocean and
are often found in shallow coastal waters. More research is needed to quantify the magnitude
“and importance of these relationships for most species. The Council has strived to develop and
implement regulations consistent and complement existing state and territorial fishery
management regulations where ever possible. Where state and federal fishery regulations are
inconsistent undesirable consequences may occur. For instance, if nearshore fishery resources
are mismanaged, overfishing is likely to occur. As overfishing occurs and populations of
commercially important marine organisms decline in abundance, fishermen will be forced to
move further offshore and in to new areas to fish. This can put unforseen pressure on the fishery
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resources found in federal waters and underscores the need for implementing a management
regime for coral reef resources found in federal waters.

4, Would vessels from other island areas be able to fish in the EEZ waters of CNMI?

Response: Yes, the Magnuson-Stevens prohibits discrimination between fishermen or residents
from different state or territories fishing in EEZ waters. The CNMI government has the authority
to promulgate rules and regulations that apply to waters under its management authority.

5. In Hawaii, what is considered State versus Federal Waters?

Response: In Hawaii, State waters extend from the shoreline to 3 nautical miles offshore.
Federal waters (the EEZ) extend from 3 to 200 nautical miles offshore.

6. What is the scope of management of the FMP?

Response: The FMP proposes active management, under Federal regulations, of the coral reef
fisheries in the waters of the EEZ (3-200 nm) around American Samoa, CNMI, Guam, Hawaii,
and the other unincorporated U.S. Pacific Islands.

7. The WPRFMC should be concerned about reef pollution because pollution will wipe out
the coral reefs.

Response: The FMP identified pollution and contamination as non-fishing impacts to coral reef
resources and recommends conservation measures to minimize these impacts. The MSFCMA
does not provide councils authority to regulate sources of pollution or their impacts.

8. Is the intent of WPRFMC to manage the coral reef ecosystem as a whole or simply to
manage the fisheries within that ecosystem?

Response: The FMP is the first ecosystem-based plan developed by any of the eight regional
Fishery Management Councils. The overall goal of the FMP is to manage coral reef ecosystem
on an ecosystem basis to achieve a sustainable balance of economic productivity, ecological
integrity and social acceptability. The FMP is consistent with the objectives of the MSFCMA,
international Code of Conduct for Responsible Fisheries, the report by the NMFS Ecosystem
Principles Advisory Panel, the President’s Executive Order on coral reefs and the U.S. Coral
Reef Task Force efforts. An ecosystem approach to fishery management shifts the burden of
proof from determining if proposed harvests will be detrimental to establishing prior to harvest
that such activities will not jeopardize the health and sustainability of the ecosystem. A
precautionary management approach (as presented in the Technical Guidance on the Use of
Precautionary Approaches to Implementing National Standard 1 of the MSFCMA and the FAO
Fisheries Department Code of Conduct for Responsible Fisheries) is employed and steps are
taken to ensure against unforeseen impacts to the ecosystem. Fishery management under this
FMP is adaptive and builds upon local and regional experiences. A coral reef ecosystem has
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ecological integrity if it retains its biological diversity, size structure and abundance over time
and when all the elements in the ecosystem, along with the processes and functions that support
these elements, are maintained. Solid scientific justification and the power of legal regulation
must be coupled with the sincere belief by the resource users, especially those living in closest
proximity to the resource, that the management policy is suitable. This suitability must take into
account the culture, traditions and political perspectives of all resource users. Another goal of
the FMP is to maintain consistency with state and territorial fishing regulations and landing laws,
to the degree practicable.

9. Sportfishing needs to be discussed as a use of coral reef resources because it currently
attracts many visitors to the management area.

Response: Charter fishing, which includes sportfishing, is discussed in the FMP.
10.  How will the WPRFMC handle differences between State and Federal rules?

Response: The Council intends to maintain consistence in state/territorial laws, to the degree
practicable.

11.  Definition of subsistence should include displacement of indigenous peoples. Indigenous
peoples who fish on a subsistence basis should be allowed to sell a portion of their catch.

Response: The FMP must follow the MSFCMA definitions. The MSFCMA defines any catch
that is sold as commercial.

12, Management efforts should be based on sound scientific rationale and equitable rationale.

Response: National Standard 2 of the MSFCMA requires that conservation and management
measures be based on the best scientific information available. At the same time, the
precautionary principle specifies that conservation measures should be implemented even in the
absence of scientific certainty that fish stocks are being overexploited. The FMP is consistent
with both National Standard 2 and the precautionary principle. In addition, the permit system
and other conservation and management measures will not discriminate between residents of
different states and territories, consistent with National Standard 4.

13.  Plan should apply different regulations to different geographic units.

Response: It does. Some proposed regulations are general for the whole region. Others are more
specific, such as MPAs with geographic subzones with special requirements.

14. It is difficult to estimate MSY for most coral reef species.

Response: FMP Chapter 4 includes a section that addresses requirements to prevent overfishing.
Harvested taxa with a history of exploitation have catch data that can be used to estimate MSY.
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Where this is insufficient data form other similar areas can be used. Where no information exists
proxies can be used for MSY with stated assumptions.

15.  Restrictions on nearshore fisheries would impact fishermen who are using resources in
environmentally sensitive ways.

Response: This FMP will not restrict fishing in most nearshore areas. If the state/territories
implement consistent or more stringent regulations in their inshore waters (generally 0-3 nm)
existing nearshore fishermen would be impacted; control of such is beyond the scope of this
federal plan.

16.  Ocean recreation uses and sportfishermen have greater cumulative impact than do the few
commercial fishermen.

Response: This criticism has merit in terms of impacts to coral reef ecosystems, especially in
nearshore state/territory waters. Management of ocean recreation users is not under the authority
of the MSFCMA. Sport or recreational fishing in the EEZ will need to comply with the
measures of the plan.

17.  The process of developing the FMP may in itself stimulate the types of unregulated
activities it seeks to prevent by describing the valuable coral reef resources currently
unregulated.

Response: It may, but is assumed to be small. The fact that very little fishing for coral reef
management unit species currently exist in the EEZ suggests that it is not economically attractive
under present conditions. The plan is being developed as a high priority, following required
timetables; regulations should be in effect by mid to late 2001.

18.  The standard condition requiring the prohibition of ballast water discharge from fishing
vessels should be deleted. It is the commentor’s understanding that current USCG
regulations fully address this issue and have required vessels to discharge ballast water in
the open seas and not in static bay or lagoon environments. Prohibiting ballast discharge
by fishing vessels in the EEZ is a rather extreme measure which cannot be enforced.

Response: This standard condition was proposed in an alternative measure that has since been
rejected by the Council. Discharge of ballast water is regulated by the USCG, not the
MSFCMA.

19. A full analysis of the present status of corals in the Western Pacific, including potential
threats, present levels of harvesting, and areas needing protection, should be included in
the FMP.

Response: Information about existing coral reef fishing is provided for each island area. Fishing
and non-fishing impacts to Essential Fish Habitat (i.e., coral reefs) are described in the FMP. |
The FMP also identifies EFH and Habitat Areas of Particular Concern (HAPCs). |
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20. A full analysis of how the FMP complies with the recent Presidential Executive Order to
protect corals to the extent practicable should be included in the FMP.

Response: The FMP discusses the relationship between the FMP and Executive Order No.
13089.

21.  Concern about where the FMP will be implemented, including limitations to the FMP to
federally-controlled waters (3-200 miles). If this is the case, a large portion of the NWHI,
FDM, and other areas of significant importance to indigenous communities will not be
afforded protection under the Plan. Under Executive Order 13089 all coral reefs should
be provided protection.

Response: Executive Order No. 13089 applies to the WPRFMC only in its areas of jurisdiction.
Other coral reef areas are managed by other Federal, state, territorial, and commonwealth
agencies. These other Federal agencies are also subject to the directive of the Executive Order.

22.  Recommends revising the definition of “subsistence fishing” to read: “harvest of
resources for non-commercial use, with the exception of indigenous residents who may
sell their harvest; such subsistence sales are not to exceed $30,000 per person, per year.”

Response: The MSFCMA, which councils are mandated to follow defines any catch that is sold
as commercial.

23.  What is the definition of sportfishing, recreational fishing, commercial fishing and charter
fishing? Fishermen do not support the fact that if they sell one fish during the year, they
are considered commercial rather than subsistence fishermen.

Response: The Council derives it authority to manage fishing activities in federal waters from
the MSFCMA. The MSFCMA defines commercial fishing as follows: The term “commercial
fishing” means fishing in which the fish harvested, either in whole or in part, are intended to
enter commerce through sale, barter or trade. Therefore, if a fishermen sells any portion of
his/her catch by definition he is a commercial fishermen under the MSFCMA. The Act defines
recreational fishing as “....fishing for sport or pleasure.”

24.  Considering the FMP document is extremely long and technical, the time period for
public comments is far too short.

Response: The Administrative Procedure Act requires a 45-day comment period for proposed
rules that would implement a FMP. The proposed rules for this FMP will be published for public
comment with the requisite comment period after NMFS receives the proposed FMP and
regulations.
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25.  How can the mandate of the Magnuson act regarding essential fish habitat affect the plan
- for polluted runoff in Hawaii? When commentor read the mandate from congress, it only
specifies that the NMFS has the power to advise states and their actions, but could this be
extended to advise the states in their regulation of private actions that would affect the
water? In other words, how far does essential fish habitat provisions reach?

Response: The MSFCMA states that Councils are required to describe and identify essential fish
habitat (EFH) based on all life stages of the managed species, with no limitations placed on the
geographic location of EFH. EFH may be designated in state or federal waters depending on the
biological requirements of the species. Regarding actions that occur in state waters that may
adversely affect EFH, the Magnuson Act provides authority for NMFS and the Councils to
provide EFH conservation recommendations. The Council has designated EFH and Habitat
Areas of Particular Concern (HAPC) for its four existing FMP. The Coral Reef Ecosystem FMP
proposes to designate additional areas as EFH and HAPC. Once EFH designations are approved
by the Secretary of Commerce, NMFS is required to undertake consultation with federal and state
agencies that authorize, fund or undertake actions that may adversely effect EFH. The
MSFCMA Sections directs NMFS and the Councils to provide comments and EFH conservation
recommendations to Federal or state agencies on actions that would adversely affect EFH. Such
recommendations may include measures to avoid, minimize, mitigate, effects on EFH resulting
from actions or proposed actions authorized, funded, or undertaken by that agency. The
MSFCMA requires all Federal agencies to consult with NMFS on all actions, or proposed
actions, authorized, funded, or undertaken by the agency, that may adversely affect EFH. Federal
agencies are required to respond in writing to EFH comments. States are not required to respond
to the NMFS or Council’s recommendations for measures to avoid, minimize or mitigate adverse
impacts to EFH, including non-point source pollution from run-off from upland areas in coastal
water sheds.

26.  Whatever can be done to encourage federal and state cooperation in maintaining essential
fish habitat is going to be important in the future.

Response: The Council agrees. Coral reef ecosystems occur within all jurisdictional boundaries
throughout the U.S. EEZ in the western Pacific. Therefore, the implementation of this FMP will
require federal, state, territorial, and other governmental agencies to work together to address
mutual management concerns and collaborate on the needs for effective coral reef research and
management. This inter-agency collaboration is consistent with the goals of the Coral Reef Task
Force, to create a nationally coordinated, long-term coral reef protection program.

27. In CNM]J, all federal waters go to the shoreline. However, the Council recommends no
exception be granted for subsistence fishermen from permitting and reporting
requirements. There is a group of truly subsistence fishermen in Saipan Lagoon who
have practiced their own sort of community bases mechanisms of management.
Therefore, it is important to address this jurisdictional issue clearly in the plan.
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Response: The Fishery Rights of Indigenous Peoples Advisory Panel discussed the issue of
permitting and reporting for subsistence fishermen in waters under the Council’s jurisdiction.
They understood the reasoning for exempting subsistence fishermen from a permitting process,
but felt that the information produced from reporting was necessary for effective fishery
management. Therefore, the panel recommended to the Council that true subsistence fishermen
should be exempt from permitting requirements, however they would be required to report catch
data. The FMP intends to apply to waters 3-200 miles from shore around CNMI

28.  What Guam needs is a patrol boat, as many foreign fishing boats come to the islands and
fish without the VMS on. They are able to fish in rougher water when the local
fishermen cannot make it out.

Response: Foreign fishing is prohibited within the EEZ unless it is authorized by an international
fishery agreement that existed prior to the passage of the Magnuson Act, or it is authorized by a
Governing International Fishery Agreement. However, no such agreement exists in both the
CNMI and Guam. None the less, the Council does not require fishing boats to carry electronic
VMS with the exception of the Hawaii-based longline fishery. A framework measure is
proposed in the FMP, certain types of fishing vessels (i.e., dependent on category of vessel, type
of permit or fishing area) transiting through MPAs to carry remote electronic VMS, if funded by
NMFS. Regarding enforcement, the U.S. Coast Guard has 2 cutters which patrol the EEZ of
Guam and the CNMI. In addition, aerial reconnaissance are also conducted by Coast Guard
aircraft around both EEZs.

29.  Through the coral reef initiative from the President’s executive order, perhaps there could
be a way to approach the Coral Reef Plan Team management and maybe modify the
Magnuson Act to allow a better approach

Response: The Coral Reef Ecosystem FMP embodies many of the goals set forth in the
Presidential order. The Magnuson Act is up for re-authorization and a number of modifications
to the Act are being considered to help further the goal of ecosystem management.

30. Inthe EIS, there should be a clarification of the relationship of the U.S. federal
jurisdiction and any authority of Guam of the 200 mile zone.

Response: In Guam, the relationship between territory and federal jurisdiction are clearly
delineated. (0-3 miles for Territory; 3-200 miles for federal).

31.  Isthere some mechanism to get the U.S. Coast Guard involved, and have their resources
~ available for groundings? In Guam, ships bearing Chinese aliens ran aground on reefs,
and the U.S. Coast Guard would take responsibility until the oil that was leaking out was
gone. It would not take responsibility for the damage that was occurring from the ship up
on the reef.
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Response: The Coast Guard’s mission is for marine safety and environmental protection. Their
first duty is to protect America’s interests on the seas. Their response to a mission is based upon
priority determined by their command. Their highest priority is protection of human life and then
the environment. A decision was made to limit the expenditure of their resources to mitigating
the environmental damage caused by the spill. Comments can be made directly to the U.S. Coast
Guard through their regional commands or the Department of Transportation by phone, fax , mail
or electronically.

32.  According to the Magnuson Act, it supports cultural sensitivity, so if there was no
Hawaiian cultural member of the Plan Team then the process has been in error.

Response: The MSFCMA recognizes that there are unique historical, cultural, legal, political
and geographical circumstances in the Pacific Insular Areas. Individual Councils are responsible
for establishing and administering plans for the management and stewardship of fisheries. The
Councils are responsible for ensuring a wide participation in the process. It is a democratic
process that calls for participation by the State, fishing industry, environmental organizations,
consumer organizations, native representatives and other interested persons. The Council
advisory panel on Native and Indigenous Rights have reviewed and comments on the plan. The
Council may choose to agree with recommendations made by the participants or may not. It is
the Council’s decision. The Western Pacific Regional Fishery Management Council has been
fair in balancing the needs of the industry with the concerns of the participants.

33.  There may be an error in the statement regarding 94% of the coral reefs lies within U.S.
jurisdiction. Under the Hawaiian Homes Commission Act S5F, in Hawaii some of these
submerged lands exceed the three mile limit, so there is a problem with jurisdiction there.

Response: The Hawaiian Homes Commission Act was passed by the U.S. Congress in 1920.
Currently, the Hawaiian Homes Commission Act is administered by the State of Hawaii with
oversight by the Department of Interior. Section 5f of the Admission Act, identifies five uses
that proceeds from the ceded lands trust, the former Crown and Government lands of the
Kingdom of Hawaii, can be used. Submerged lands are dealt with under section 5i of the
Admission Act. Submerged lands are a special class of lands defined by the U.S. Supreme
Court. Submerged lands are those lands under navigable waters of the state that can be put to
uses that benefit the public, e.g., piers, runways, etc. In Hawaii, it is argued that the submerged
lands are part of the ceded lands trust. The 20% of the Ceded Lands trust is set aside for Native
Hawaiians. Jurisdiction is an issue that remains unresolved.

34.  There is a concern that the Council has intentionally excluded species listed under
existing fishery management plans from coverage by the CREFMP. This decision is
contrary to an ecosystem approach. The Presidential Executive Order 13089 provides
that the Council must “ensure that any action authorized, funded, or carried out will not
degrade the conditions of coral reef ecosystems.” Therefore, the CREFMP should be
developed in a manner that protects the marine ecosystems of the Western Pacific, and
species listed under other FMPs must be included.
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Response: Species were excluded because they were managed under another FMP. In an
attempt to avoid overlapping jurisdictions they were excluded from the CREFMP. We will re-
examine their exclusion and review the standards developed by the Ecosystems Principles
Advisory Panel in their submission to Congress in April 1999. FMP’s have been managed on a
species basis. What we are finding is that there is very little research and data available for the
large amount of species that are extant in the Coral Reef Ecosystem. Without sufficient data it is
difficult to make recommendations for their management. The change from Management Unit
Species to Ecosystem Based Management will be difficult transition. The EFH provisions of the
MSFCMA requires Councils to move beyond traditional single-species and multi-species
management and to begin to consider a broader, ecosystem-based approach to fishery
management. The Councils are now required to begin to consider the ecological role (e.g., prey,
competitors, trophic links within food webs etc) played by MUS. Further, Councils are now
required to identify and minimize adverse impacts to EFH that result from both fishing and non-
fishing activities. Throughout CREFMP ecosystem impacts of all FMP fisheries are consisted
and addressed through a formal process of plan team coordination.

35.  Would rather see money spent on stiffer regulations for longliners and tuna boats than
studies on inshore fishing where mainly subsistence fishing occurs.

Response: The Longline Fishery is a managed fishery that occurs in the EEZ of the United
States. The MSFCMA mandates the Council to establish Fishery Management plans for the
fisheries in the U.S. EEZ - 3 to 200 miles offshore. Inshore fishing is an unregulated harvesting
of the resource under the State’s jurisdiction - 0 to 3 miles. We need data on shore fishing to
determine the sustainable amount that can be taken from shore. What and how much is taken?
How much is sold? Where is it taken?

36. It should be noted that the 200 mile zone is under protection of local Guam laws, what is
the relationship of U.S. Federal jurisdiction?

Response: The Federal Government claims 3 miles to 200 miles as the U.S. EEZ. Federal laws
apply in that area and are enforced by the U.S. in that area. Problems will arise where there
might be conflict between federal laws and local laws governing those areas. The best way to
avoid the conflicts would be to negotiate and amend those laws to reduce the conflict.

37.  Providing fixed moorings is a good idea, especially in places like Palmyra and Kingman
where anchor chain can damage pristine coral areas. The U.S. navigational charts list an

extensive shallow coral bank as a mooring area.

Response: Fixed moorings are a good idea. There are problems associated with fixed moorings
but they will be examined for applicability and are considered in the FMP as a framework option.

38.  The 50 fathom rule does not make sense, because the drop off is from seven fathoms to
200 in about 10 feet around Palmyra and Kingman Reef.
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Response: The 50 fathom rule was adopted because it is the extreme of where algae and coral
will grow and of course there will be exceptions and amendments needed to fully protect the
Coral Reef Ecosystem.

39.  Sudden storms may require anchoring in shallow areas.

Response: The prevention of loss of life is provided for ih Maritime Law through exemption for
emergency anchoring.

40.  Satellites should have been put up to identify every boat that comes within our
boundaries.

Response: Identifying boats by satellite would be very difficult. However, there is an effort to
establish an international Vessel Monitoring System for all vessels. Every boat owner must
agree to have a VMS installed on their boat for effective and efficient monitoring. VMS is
included as a framework measure for possible future implementation.

41.  The regulations coming down might not affect us right now, but will before long; the
market demand is always going to be there.

Response; The effort of the Council is always to balance the interests of the stakeholders in the
resource, including the general public. Rules and Regulations are established to allow the
sustained use of the resource for the benefit of the people.

42.  Need to work out jurisdictional issues before the Council can enforce regulations in the
NWHIL

Response: The effort is to get the federal and other agencies to work together in the planning for
and the management of the resource, possibly through Memorandum of Agreements.

43.  Ulua should be included as a management unit species list.
Response: Ulua is included as a MUS under the bottomfish FMP.

44.  The current version of the Coral Reef Ecosystem Management Plan (CREFMP) still
exempts existing Fishery Management Plans (primarily bottomfish, crustaceans and
precious corals) from inclusion in the management measures proposed under the
CREFMP. All species of groupers, jacks, and snappers (which represent the majority of
apex predators) were recently moved into inclusion in the Bottomfish FMP. The
organisms are clearly part of the coral reef ecosystem, and this type of fragmenting of reef
organisms into separate management plans points to the inadequacies associated with the
CREFMP in managing resources at an ecosystem level. Inclusion of other FMPs under
the CREFMP is a necessity if the plan is to be considered as an ecosystem management
plan.
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Response: The current version of the FMP prohibits all fishing in no-take MPAs (i.e., no
exemptions for existing FMP fisheries). Elsewhere, current fisheries are subject to management
restrictions under their respective FMP, which include consideration of habitat impacts.

Prior to the establishment of the Coral Reef Ecosystem Plan Team the Council requested that all
species of emperors, snappers, jacks and groupers be added to the BMUS list in the Bottomfish
FMP. Most of these species are from CNMI, Guam and American Samoa and have been
reported in the catch from these bottomfish fisheries for years. The required amendment has not
yet been completed.

A formal process for Plan Team coordination, as recommended by the Coral Reef Ecosystem
Plan Team, is included in the CREFMP to address any potential ecosystem concerns from
existing fisheries.

The CREFMP was developed as a mechanism for incorporating ecosystem approaches into the
present regulatory structure created through earlier FMPs for bottomfish, lobster and precious
corals. The FMP is intended to serve as a demonstration “Fisheries Ecosystem Plan.”

Aspects of the FMP that contribute to the ecosystem approach include: 1) measures to prevent
overfishing and reef degradation; 2) prohibition on destructive and non-selective fishing
methods; 3) characterization and protection of essential fish habitat; 4) no-take (i.e., no fishing)
and low-use MPAs; 4) permit and reporting requirement to monitor changes in coral reef health;
6) insurance for fishing vessels in MPAs; and 7) interagency collaboration for reef protection
against other impacts.

There is poor understanding of the basics, much less the intricacies, of coral reef ecosystems.
Ecosystem-based management, therefore, is a long-term goal that can only be achieved over time
as new information allows for improved decision-making. Collection of new data and feedback
for adaptive management are key elements of the proposed FMP. Comprehensive research is
necessary to support ecosystem-based management; ongoing programs must continue and be
expanded.

45.  Existing impacts, such as the continuous dropping of lobster traps on coral reefs, have not
been addressed under the CREFMP nor are they considered under the existing Crustacean
FMP. Observer data clearly show that some live coral is being brought up in the traps,
yet the Council considers traps to be a non-destructive fishing gear in the CREFMP.
Destruction of the coral reef habitat and substrate clearly has the potential to affect the
overall integrity of the ecosystem, yet management measures to assess this impact are not
addressed in either FMP. The plan also permits fishing with other types of non-selective
gear such as gill nets, which and has few limitations on the types of fishing gear.
Questions regarding what other impacts are not being addressed due to gaps in the plans,
and the exempting the fishing specific plans from the CREFMP remain.
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Response: The current draft of the CREFMP includes a “Fishing Gear Catalog”, which discusses
habitat impacts from lobster traps and other gear. Research is proposed to investigate such
anecdotal observations.

Typically, lobster traps are set in areas of relatively low structural relief, away from coral reef
habitat. If traps are set too close to coral reef and other high relief habitats, lobsters cannot be
enticed to enter the traps. The occurrence of live coral in lobster traps is rare. Damage to the
coral reef ecosystem is also not considered significant as the fishery typically includes less than 8
vessels and lasts only a few weeks per year.

The existing Crustaceans FMP includes a requirement to prevent significant impacts to essential
fish habitat. The allowable gear list in the FMP has been chosen based on selective non-
destructive characteristics of gear and its usage. Fishing for coral reef resources in the NWHI is
practically non-existent outside of current FMP-regulated fisheries. Current State regulations
also allow most of these gear types.

46.  Coral reefs represent the most complex community of species on earth. There is a very
tight inter-dependency of the organisms found on coral reefs. As such reef ecosystems
are more susceptible to the impacts of any harvest than that seen with a single species. In
addition, the significantly lower rates of coral growth found in the NWHI makes the area
more susceptible to all impacts as the corals are at the edge of their range of tolerances. It
is important to recognize these factors and develop a fisheries management plan that is
truly ecosystem based, without myriad other fisheries covered by separate management
plans.

Response: Fishing has occurred in the NWHI for hundreds of years yet the area is still referred
by many as “pristine.” Coral reefs are in good-to-excellent condition there. Commercial fishing
activity is at an all-time low, due largely to regulations implemented by the Council, including
limited entry. The NWHI lobster fishery is currently closed.

The coral reef ecosystem FMP was developed over a period of about six years through a
collaborative effort of contractors, Council staff, Council advisory bodies and public input. Nine
advisory bodies and the S.C. deliberated several times over the past two years over successive
drafts of the CREFMP to formulate recommendations to the Council. The Council’s present
preferred alternative for the FMP represents the best balance of concerns from its diverse
constituency to manage coral reef ecosystems consistent with the goal of the plan to balance
ecological integrity, economic productivity and social acceptability. (Further ecosystem aspects
of the plan are introduced above.)

47.  The CREFMP permits harvesting of live rock and coral, despite a state law prohibiting
such activity.

Response: The CREFMP prohibits the commercial take of live rock or live coral, including bulk
harvesting or extractive activities, since it would result in the removal of habitat essential to fish
and other benthic resources.
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The Council also found it reasonable to allow take of small amounts of live rock/coral by
indigenous peoples, under a special permit, for traditional and ceremonial use, and by
aquaculture operators, under special permit, for use as seed stock. Limited collecting, under a
special permit, would also be allowed for scientific research and management activities,
including single harvest of a particular species (i.e., bioprospecting).

9.2 Public Comments and Hearings on the CREFMP DEIS

Between January 16™ and February 5®, 2001, ten public hearings were held on the Coral
Reef Ecosystem DEIS. Approximately 100 people attended the public hearings. The
Council also received 23 written comments by February 26", 2001, the end of the 45 day
public comment period.

Agana, Guam 16 January 2001
Saipan, CNMI 17 January 2001
Kahului, Maui 19 January 2001
Kaunakakai, Molokai 22 January 2001
Kona, Hawaii 23 January 2001
Hilo, Hawaii 24 January 2001
Lihue, Kauai 25 January 2001
Lanai City, Lanai 26 January 2001
Honolulu, Oahu 29 January 2001

Fagatogo, American Samoa 05 February2001

9.2.1 Summary of Public Comments on the Draft Coral Reef Ecosystem FMP
Environmental Impact Statement

Ten public hearings were held on the Coral Reef Ecosystem DEIS in American Samoa, Guam,
CNMLI, Hilo, Kona, Oahu, Maui, Molokai, Lanai, and Kauai between January 16, and February 5,
2001. Approximately 100 people attended the public hearings. The Council also received 23
written comments by February 26, 2001, the end of the 45-day public comment period.

Many comments recommended that the Coral Reef Ecosystem FMP and EIS be made fully
consistent with President Clinton’s Executive Orders 13178 and 13196 for the Northwestern
Hawaiian Islands Coral Reef Ecosystem Reserve (NWHI CRE Reserve). Due to the complexity
of issues and uncertainties contained in the executive orders, the Secretary of Commerce has not
made a final determination on the interpretation of its provisions while President George W.
Bush’s administration currently reviews the executive orders. The Coral Reef Ecosystem FMP
and EIS now address the provisions of the executive orders to the extent possible. The NWHI
Reserve will be further addressed when the Department of Commerce has clarified its
interpretation of the provisions contained in the executive orders and establishes final
departmental policy on all issues.
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On March 8, 2001, the Coral Reef Ecosystem Plan Team and the Ecosystems and Habitat
Advisory Panel was jointly convened to discuss and provide comments on public comments
pertaining to the Coral Reef Ecosystem FMP and EIS. On March 12, the Council reviewed an
initial draft of this document and agreed to allow more time for review of the public comments.
The Coral Reef Ecosystem Plan Team met again on April 11-12, 2001 to further discussed these
comments and comments provided by the Department of the Interior and make recommendations
to the Council. In May, the Council’s Scientific and Statistical Committee (SSC) also reviewed
the public comments and provided their recommendations to the Council.

On June 21, 2001, based on evaluation of public comments and recommendations by the SSC,
Plan Team and Advisory Panel, the Council endorsed the preferred alternatives of the FMP and
EIS with several modifications, and directed staff to incorporate the necessary and appropriate
hanges in the final documents.

The following is a list of comments submitted during the public comment period and responses
prepared by Council staff as interpreted, based on the language contained in FMP and EIS and
justification of the Council’s preferred alternative.

9.2.2 Comments on Marine Protected Areas

1. The Council should not create a marine protected area around Rose Atoll, as Rose Atoll
and its surrounding three miles are Territorial lands and seas, and the Council has no
jurisdiction in these waters. Rose Atoll also makes a significant contribution to the 20%
no-take marine protected area relating to Clinton’s Coral Reef Initiative. (T. Sunia)

Response: The lands and waters of Rose Atoll were specifically withheld from transfer to the
Territory of American Samoa. On February 1, 1975, President Gerald Ford, by Proclamation No.
4347, exempted Rose Atoll from a general conveyance of submerged lands around American
Samoa to the American Samoan government. Submerged lands out to 3 miles around Rose Atoll
would be under the joint jurisdiction of the Department of Commerce and the Department of
Interior. Pursuant to this joint jurisdiction and in cooperation with the government of American
Samoa, fishing is not permitted within the 3 mile USFWS Refuge boundary.

2. If Rose Atoll is designated a “no-take” MPA to a 50 fm depth, this action would reduce
by over 90% the size of the existing no-take area already in place (Rose Atoll NWR).
This would not provide the “substantial additional protection” that it claims. (National
Parks Service)

Response: Designation of the 50 fathom area around Rose Atoll as an MPA does not replace or
reduce the protection offered by its designation as a NWR. This provision would have an overlay
effect, providing additional protection such as requiring vessel insurance.

3. Although no coral reefs occur in deeper portions of the existing refuge at Rose Atoll, that
area is needed as a no-take buffer zone for enforcement purposes. Proposed MPA
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boundaries facilitate poaching. A no-take buffer zone at least 1 mile wide (seaward of the
50 fm line) would improve protection from poaching. (NPS)

Response: See above two responses.

4. Proposed boundaries may impact threatened species, as Rose Atoll is probably the last
remaining place in AS where green turtles nest. The proposed reduction in the Refuge
would increase the potential for adverse interactions between fishing activities and turtles.

(NPS)
Response See response to first comment.

5. The map of Rose Atoll is misleading, as it shows only the two small islands but neglects
to show the rest of the atoll even though the whole atoll is exposed at low tide. If the
missing parts are added, it shows more clearly how the fishing vessels could fish as close
as about 500 m around the whole atoll under the preferred alternative. (NPS)

Response The map of Rose Atoll showing the extent of emergent land and coral reef habitat 0-50
fathoms was generated using existing NOAA Mercator projection charts.

6. How will the executive orders establishing the NWHI Coral Reef Reserve affect the MPA
portion of the CREFMP? (National Audubon Society-NAS, USFWS, D. Raney, DLNR,
Environmental Defense Fund (EDF) & others)

Response Discussion of executive orders 13178 and 13196 are contained in FMP Section 9.2-
Other applicable laws and policies. At this time, there are numerous provisions of the orders
which remain to be clarified by NOAA. In addition, the EO establishing the NWHI CRER is
under review per letter received from the Secretary of Commerce dated June 30, 2001. Therefore,
the FMP will be revised, as appropriate, to be consistent with NOAA’s interpretation of these
Executive Orders.

7. Support the use of marine zoning and establishing no-take and low-use zones in the
NWHI, as it demonstrates a precautionary and proactive approach. (NAS)

Response The CREFMP incorporates the concept of marine zoning and will continue to use
zoning in the management regime based on user group needs, ecosystem concepts and available
scientific information.

8. The draft CREFMP helped to advance much of the no-take areas identified in EO 13178.
(Center for Marine Conservation- CMC)

Response The Council recognizes this, as well as the use of the 50 mile Protected Species Zone
to define the NWHI Reserve boundaries.
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9. The entire NWHI should be “no take” from 0-50 fm until research can determine the
needs of monk seals are met while also being able to support a commercial fishery. (W.
Gilmartin)

Response: Designated as no-take, shallow water 0-10 fm represent the majority of the developed
coral reef ecosystems in the NWHI which provides habitat for the majority of coral reef species
of which, many are believed to be utilize by monk seals as a source of prey. Additionally, French
Frigate Shoals and Laysan Islands represents important areas for monk seals and have been
established as no-take MPAs from 0-50 fm along with the Northern half of Midway Atoll.

Under alternative 4, the Council considered maximum additional protection to a depth of 100
fathoms however, chose to provide for a management plan which balances conservation and
protection with sustainable use of resources under a special permit system in NWHI waters (10-
50 fathoms).

10.  The NWHI should be fully protected from all taking. (D. Dresie)

Response: See comment above. This alternative was analyzed in the EIS. Under NEPA, a range
of alternatives are analyzed from a no-action alternative to a no-take designation out to 100 fm.

11. There are no “no-take” areas because 0-10 fim are all under state waters.

Response: In Federal waters, no-take areas between 0-10 fathoms occur in a number of locations
including Nihoa, Necker, Lisianski Islands, French Frigate Shoals, Maro Reef Midway Atoll and
other areas.

12.  The NWHI are our last opportunity to save an ecosystem that needs strict and enforceable
restrictions. Restrict all fishing except subsistence, tag and release off Midway, and
scientific research. (Hilo Public Hearing)

Response: The reefs of the NWHI sustain a healthy ecosystem, based on numerous inter-agency
studies conducted in the early 1980s and over the past few years. A comprehensive survey of the
NWHI completed in late 2000, described the ecosystem as “pristine.” This is true in large part
because of the implementation of limited-entry fisheries under a strict management regime by the
WPRFMC. Implementation of the CREFMP will provide for additional conservation and
protection of coral reefs and coral reef associated species. Additionally, the CREFMP also
allows for a means to assess the impacts of activities conducted in the coral reef ecosystem
including commercial and subsistence fishing, tag and release, and scientific research.

13.  The DEIS provides no site-specific justification for the selection of the three “no-
take”areas at French Frigate Shoals (FFS), Laysan Island and the northern portion of
Midway. Midway should not be included as no-take, instead, Kure Atoll and Pearl and
Hermes should be designated as no-take to a depth of 50 fm.(D. Gulko)
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Response: The selection of the northern half of Midway, Laysan and FFS as MPA were chosen
based on a number of reasons including the Coral Reef Task Force (CRTF) recommendation that
MPA s be established by criteria such as representative habitat types. French Frigate Shoals was
selected as it represents unique geological characteristic as well as being an important monk seal
colony. Laysan Island represents a habitat in the middle of the chain as well as a sensitive monk
seal pupping location. The northern half of Midway Atoll was selected as it represents a
northern coral reef habitat in the chain. The selection of these areas also takes in to account
compromises by fishermen giving up other fishing grounds. This approach allows for a balance
of preservation of the ecosystem in the closed area with minimal negative socioeconomic
impacts, and the potential for benefits resulting from spillover. The three areas also make an
important contribution towards protecting 20 percent of the NWHI, a CRTF 10 year goal. At its
77" meeting in May, the SSC found this site-specific justification to be adequate for the present
and recommends continued support for the Council’s preferred alternative.

14.  The no-take MPAs should be 25 fathoms or deeper. (D. Gulko)

Response: The Draft CREFMP analyzed a range of alternatives, including no-take 0-100 fm. In
developing the MPAs for the CREFMP, the Plan Team and Advisory Panel, recommended no-
take MPAs to be established 0-10 fm because it represents the majority of the developed coral
reef ecosystems in the NWHI, and is considered habitat important to both monk seals and sea
turtles. Additionally, under the preferred alternative, the Council selected no-take MPA 0-50 fm
around Laysan, French Frigate and the northern portion of Midway, taking into account, fishing
activity, representative habitat types of the NWHI and the existing marine resources and monk
seals populations located there.

- 15.  All involved with the public hearings on the NWHI marveled at the pristine beauty of the
area, and for 25 years WPRFMC has managed fisheries of the NWHI in a responsible and
sustainable way. The CREFMP continues this excellence. (J. Cook)

Response: Noted.

16.  The EO issued by President Clinton in his quest for legacy does not serve the interests of
the American people. (S. Martin)

Response: Noted. The Council is required to abide by all existing executive orders, rules,
statutes, and codified regulations.

17.  The measures proposed in the DFMP should not prohibit the development of a low-
impact catch and release shallow-water recreational fishery at Palmyra. Should reclassify

the Palmyra designation to “low-use.” (C. Cook)

Response: At its June 2001 meeting, the Council evaluated all advisory group recommendations
on this comment and chose to re-designate Palmyra Atoll from a “no-take” to a “low-use” MPA.
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18. A recreational fishery around Palmyra could serve as a deterrent and policing device for
illegal fishing. (C. Cook)

Response: Valid point. See comment above.

19.  The FMP should be revised to accept the seaward boundaries as asserted by the USFWS
of all National Wildlife Refuge units in the Hawaiian islands and U.S. Pacific Remote
Island Areas, including the recently established refuges at Kingman Reef and Palmyra
Atoll, and acknowledge that the Refuges have the authority to manage all activities within
these refuge boundaries. (E. Gilman, NAS, D. Gulko)

Response: The Department of Commerce (NMFS) has joint jurisdiction with the Department of
the Interior (USFWS) in certain marine areas and will continue to work in cooperation to manage
fisheries in accordance with the requirements of the MSFCMA and other applicable laws.

20.  The restrictions on anchoring at Guam’s southern banks is a good idea, but why is this
limited to large vessels and only one location? (W. Gilmartin)

Response: The Council was made aware that this is where the problem occurs, and the source of
the problem is limited to large vessels.

21.  The military’s activities at Farallon de Medinilla have made it a “de facto MPA”, so why
should fishermen be given access to an area that has been serving as a replenishment zone
for years, then create new restricted MPAs in an adjacent area? (U.S. Navy)

Response: Council and SSC are unaware that FDM serves as an MPA or replenishment zone.
According to the EIS- Military Training in the Marianas, the ocean areas surrounding FDM are
presently accessed and used by commercial and sports fishermen. However, it is noted that
access is restricted to an area of 5 km while live ammunition training is being conducted at FDM.

22. At FDM, the Navy has surveyed the nearshore marine resources and shown that the
military training has had minimal impact on the marine communities. (U.S. Navy)

Response: Noted.

23.  Lack of analysis is given to the significance of national wildlife refuges with marine
boundaries. The DEIS proposes some level of fishing within established boundaries of
some of the refuges. (USFWS, E. Gilman)

Response: See FMP section 9.3 and EIS section 5.5. The EIS does not propose fishing within
any of the refuges. The Department of Commerce (NMFS) has joint jurisdiction with the
Department of the Interior (USFWS) in federal waters and will continue to work in cooperation
to manage fisheries in accordance with the requirements of the MSFCMA and other applicable
laws.
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24.  Any research conducted in a no-take MPA should be directly related to the management
of the no-take MPA itself. (DLNR)

Response: Noted. Bonafide research from a scientific research vessel cannot be restricted or
managed under the MSFCMA. Further, studies to determine the health of fishery resources
within no-take MPAs could establish a baseline which then could be used to evaluate the efficacy
of the no-take MPA or to determine fishing impacts in non-MPA areas.

25.  The proposed MPAs would constitute the sole ecosystem protection mechanism in the
CREFMP, therefore it should be larger. (Kauai Public Hearing)

Response: Many other ecosystem protective measures are included in the preferred alternative,
including permitting and data collection, allowing only selective gear and adaptive management
to address unforeseen ecosystem issues should coral reef fisheries in the EEZ develop in the
future.

26. In MPAs, there was no stock assessment completed to understand the biological diversity
in the area, and since they are closed it will be impossible to open them again. (Guam
Public Hearing)

Response: The preferred alternative would simply restrict anchoring by large vessels and not ban
fishing. Further, stock assessments are most cost-effectively conducted through collaboration
with existing fishing activity. Boundaries of no-take and low-use MPAs can be modified through
amendment once they are better understood.

27.  The public is denied access to a resource, but the scientists are getting more and more
money to conduct research in the area that is closed. (Guam Public Hearing)

Response: Social and economic impacts of the no-take MPAs are considered by the plan.
Designated no-take areas does not mean that the public is denied access to visit the resources, it
only means that the public is not permitted to remove the resource from those particular areas.

28.  Questioned the authority of Federal control over Guam’s EEZ and marine resources
found therein. Stated that several laws were passed in Guam claiming jurisdiction over all
living and non-living resources within the entire EEZ. (Organization of People for
Indigenous Rights- OPIR)

Response: Pursuant to the Territorial Submerged Lands Act of 1974, the Governments of
Guam, and American Samoa own and have management responsibility for submerged lands and
- coral out to three geographic miles (except at Rose Atoll, American Samoa). Submerged lands
and corals seaward of this three mile boundary are owned and controlled by the United States
government.
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9.2.3 Comments on Fishing Permits and Reporting Requirements

1. How will the general permit system assess capacity limits for the fishery, as it is
ecosystem based. (DLNR)

Response: This FMP creates a framework structure to implement the general permit and
facilitate specific data collection requirements for assessing fishing effort, methods, total pounds
of target and all bycatch species. Additionally, as done in other fisheries, the Council, through
the Secretary, may also implement other management tools such as moratoriums and limited-
entry programs to address possible over capacity concerns should the data indicate such actions

are necessary.

2. The reasons for denial of a general permit are inadequate, and none of the grounds for
denial of a special permit deal with ecosystem-level impacts. (DLNR, D. Raney)

Response: The purpose of general permits is to monitor fishing effort and methods for given
target species and associated bycatch if existing local data collection systems are deemed
inadequate. Should data collected by general permits indicate ecosystem and/or resource
concerns, general permits can be denied to safeguard the resource or special permits (issued on a
case by case basis) may be required.

In FMP Section 5.3.1- Special Permits, the second ground for denial of special permits deal
specifically with ecosystem-level impacts. Special permits may be denied if the best scientific
information available indicates that harvest conducted under the permit would be significantly
detrimental to the population of any species of fish.

3. There should be provisions for denying a General Permit for potential overfishing or
damage to coral reef habitat. (D. Gulko)

Response: See previous comment.

4, A special permit for harvest of all coral reef resources should be implemented. (Hilo
Public Hearing)

Response: At its April meeting, the CRE Plan Team also recommended the institution of special
permits to harvest any resources in take areas of the EEZ (except for incidental catch). However,
requiring special permit to harvest any coral reef MUS would be difficult given the varying
cultural issues and current management capabilities, although representatives from each island
area may request this from the Council at any time.

Under the preferred alternative, special permits are required for areas of special concern (i.e.,
low-use MPAs) determined by the Council as well as for resources of which virtually nothing is
currently known (i.e., potentially harvested coral reef taxa anywhere where fishing is allowed.)
At its 77" meeting in May, the SSC reviewed this suggestion and recommended continued
support for the Council’s preferred alternative.
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5. Several agencies support the proposed prohibition of cruise ships and uninsured fishing
vessels from operating in protected areas. (U.S. Navy)

Response: Under this plan, all fishing vessels will be required to have insurance to cover clean-up
and wreck removal from accidental groundings in MPAs. However, the Council has no authority
over non-fishing vessels, but has stated that it would like to consult with the proper authorities
regarding operation of other vessels within the Coral Reef Ecosystem.

6. The CREFMP does not adequately cap the number of vessels or individuals fishing under
special permits for potentially-harvested species. (EDF)

Response: Issuance of special permits are granted on a case-by-case basis and take into account
fishing location, estimated levels of catch by trip, gear to be used and total harvest capabilities of
the potential permitee. At present, fishing for coral reef resources is currently light to non-existent
in the EEZ therefore, it would be premature to cap the number of vessels without a valid data
and/or rationale.

7. The CREFMP affords strong protection to vulnerable areas via a rigorous permit. The plan
also implements no-fishing zones around sensitive monk seal habitat. (T. Timoney)

Response: Noted.
8. Having a limited-take MPA requiring a Special Permit is a positive step. (CMC)

Response: This FMP is the first step to managing coral reefs and the management regime should
be viewed as a dynamic process requiring on-going assessment.

9. The preferred alternative should not exempt all existing FMPs from requiring a special
permit to fish in the NWHL (D. Gulko)

Response: The benefit of requiring special permits for existing FMP permitted fisheries in the
NWHI was not substantiated. The Council decided to have a formal process for the Coral Reef
Plan Team to discuss ecosystem issues with the Plan Teams of other FMP fisheries operating in
-the NWHI and offer solutions to any emerging ecosystem concemns. The primary concern for
requiring special permits for all existing FMP permitted fishers in the NWHI involved monitoring
and reporting of CREMUS incidentally caught by those fisheries. However, reporting
requirements are already mandatory for existing fisheries.

10.  Concerns exist regarding the definition of “research” in terms of live rock and its possible
use for commercial purposes including bioprospecting. (Hawaii hearing)

Response: The emerging field of bioprospecting is being discussed in regional, national and
international fora, including code of conduct for harvest, consideration of conservation measures
and property rights. However, research is not subject to control of the MSFCMA and therefore
granting research permits is outside the scope of Council authority.,
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11.  To what extent were the Ecosystem Principles Advisory Panel recommendations used in
developing the preferred alternative. The Ecosystem Principles Advisory Panel
recommended to place the burden of proof on the fishermen as opposed to on the resource.
(K. Miller)

Response: By requiring a special permit, the FMP requires that fishermen demonstrate the burden
of proof to fish for all MUS listed as Potentially Harvested Coral Reef Taxa, and if fishing is to be
conducted in a low-use MPAs. Approval of a special permit will require a thorough description of
all aspects of the fishing operation including gear type and deployment methods and other
information prior to the permit being issued. Each application for a special permit would require
NMEFS and the Council’s approval based upon the available scientific and commercial
information and the case by the fisherman. Logbook requirements will also be defined at this time.

12.  The decision not to require additional permitting or reporting requirements for harvesting
of coral reef resources is questionable if the intention is to manage at an ecosystem level.
(K. Miller)

Response: See responses to two previous comments. Because the harvest of coral reef ecosystem
species is light to non-existent in the EEZ, the Council proposes to require special permits to fish
in low-use MPAs and harvest species listed in the FMP as Potentially Harvested Coral Reef Taxa.
The Council will allow local agencies to continue collecting data on those listed as Currently
Harvested Coral Reef Taxa. However, should local permitting and reporting requirements be
deemed inadequate, there is a framework measure in place which would allow for implementation
of federal permitting under a general permit system.

In addition, the Council understands forcing dramatic changes in fishing practices among island
people will likely be difficult as cooperation is essential. The Council feels that a more effective
means to gather data and manage cultural/indigenous fishing practices would be to work
cooperatively with these local agencies.

13.  Several agencies support the permitting system proposed in the preferred alternative as this
system would provide only limited opportunities to fish for poorly understood fish and to
fish in the proposed low-use areas using individually reviewed special permits, while
allowing general permits for better understood stocks that can sustain fishing pressure.
(CMC)

Response: Noted.

14.  Recommend that scientific research only be permitted to occur in no-take and low-use
areas if the applicant demonstrates that it is not practicable to conduct the proposed
research outside of these areas, the research will not result in significant adverse
environmental impacts individually or from cumulative impacts, and the research will
result in support for the conservation and sustainable management of coral reefs. (NAS)
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Response: The Council concurs with the first point for no-take MPAs and with the remaining
points in whole. Nevertheless, the Council and this FMP does not have authority over scientific
research which is granted directly through the NMFS regional office. The Council requests to be
briefed on all proposed scientific research which may be relevant to fishery management issues
and advices NMFS to conduct the appropriate environmental assessments as required under
NEPA.

15.  No details are provided on how NMFS verifies the accuracy of the information obtained in
catch reports. A different approach is needed by managing agencies to obtain accurate and
reliable marine resource information on which to base management decisions. (L.
Kasaoka)

Response: Inconsistencies, when they are brought to light to the Council, are discussed and
appropriate action is taken. Data reporting has always been a high priority of the Council.

16. It is vital to the long-term health and sustainability of any fishery resource to have accurate
data about the standing crop of the resource before allowing exploitation, yet none of the
federal or state fisheries agencies can provide this for the targeted species that have FMPs
and/or permit requirements. (L. Kasaoka)

Response: Closely controlled and monitored fishing is a cost-effective way to obtain information
on the resource to improve management. The special permit process for potentially harvested
coral reef taxa will allow collection of data on developing fisheries so as to prevent overfishing, as
well as to provide valuable information on the status of the marine environment.

9.2.4 Comments on Fishing Gear and Methods

1. The ban on scuba fishing at night is consistent with other management regimes which are
attempting to ban this practice in state waters around American Samoa. (American Samoa
Public Hearing)

Response: Under the preferred alternative, the CREFMP prohibits spear fishing using Scuba at
night only in the PRIAs and NWHI. However, regarding the recently enacted ban in territorial
waters around American Samoa, the Council, after reviewing the recommendations made by its
advisory bodies, chose to endorse the preferred alternative.

2. There should be a prohibition on the use of spear with Scuba at day and night in the
Pacific Remote Island Areas and the NWHI. (CMC, T. Harp)

Response: The Council discussed this issue at length, and determined that it was important to
protect the fish while sleeping because at this time they have no refuge from fishing gear.
Prohibiting the use of spear with Scuba at night and not during the day, strikes a balance between
the interests of the fishermen with concerns for potential over-harvesting of highly prized species.
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3. There should not be a ban on spearfishing using scuba gear. (Hilo Public Hearing)

Response: See previous response. The CREFMP prohibits spearfishing for CREMUS with scuba
at night in the EEZ of the NWHI and PRIA, but does not currently prohibit this practice during the
day or around populated island areas.

4. The ban on spearfishing with Scuba or hookah at night should be expanded to a total
prohibition against spearfishing with Scuba or hookah. (U.S. Navy)

Response: See above responses.

5. Supports limiting allowable gear to those types listed in the draft plan, however if the
Council feels it is beneficial to provide opportunity to use unlisted gear, it is recommended
that the draft plan should specify criteria for its use. Specifically, unlisted gear should not
be permitted unless it provides nearly no opportunity for bycatch or habitat impacts, while
maintaining an appropriate fishing capacity based on ecological and social considerations.
(CMO)

Response: The list of allowable gears in the CREFMP were rated based on (1) selectivity (how it
catches the target species) (2) potential impacts to EFH, and (3) refuge (does the method allow for
refuge for the species. Should new gear types be considered for use in the coral reef ecosystem, a
special permit application is required prior to using unlisted gear, and must fully describe the gear
and method of deployment. The NMFS and the Council can then evaluate and assess the new
gears or fishing methods prior to permitting the action to ensure it meets the standards listed
above.

6. The CREFMP includes pursenets and lobster traps in its list of allowable “selective” gears.
These are not selective gears. (DLNR, D. Gulko, T. Harp)

Response: These gear types, when used properly are selective and non-destructive to resources
and habitat.

7. Should not exempt existing FMPs gear (i.¢., lobster traps), does not deal with known
existing gear impacts. (D. Gulko)

Response: Existing FMP fisheries are prohibited in no-take MPAs. Also, should information
regarding ecosystem impacts of existing fisheries gear become available, these concerns can be
considered and addressed through plan team coordination and meetings.

8. There is no mesh size Hsted for the lobster traps, only dimensions. (T. Harp)

Response: The lobster fishery is managed under the Crustacean FMP and existing regulations,

including the size of escape vents, are detailed in that FMP. These details are included in the final
version of the CREFMP gear catalogue.
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9. Gillnets are not a selective type of gear. (T. Harp)

Response: Gillnets are specifically prohibited for harvesting CRE MUS in the CREFMP; they are
not included in the allowable gear list.

10.  Indigenous people were not using inefficient gear, they made use of materials that were
available to them and took only what was needed. (T. Harp)

Response: Noted.

11.  Loopholes exist in the measures proposing that vessels carry insurance in the event of a
grounding. As such, they will probably be ineffective. (D. Derise)

Response: No loopholes in the plan exist for vessels under Council and NMFS jurisdiction. Any
fishing vessel operating in or transiting through any designated MPA must have insurance to
cover accidental groundings. The Council will also work with appropriate agencies to protect
coral reefs from damage by other vessels.

12. Minimum insurance needs must be stated in the FMP.

Response: Amount of insurance required will be dependant upon category of vessel, type of
permit and fishing area. Monetary cost of insurance is likely to be higher for larger vessels and
vessels operating near islands (i.e., Midway harbor). This cost is to be worked out by the vessel
owner and the insuring company.

9.2.5 Comments on Framework Actions

1. VMS should have the potential to be enacted even if the cost of such a system is not fully
subsidized with federal funding. Under certain circumstances it may be appropriate to ask
fishing vessel owners to contribute to the cost, and other private or non-federal
government funding might be made available for such a program. (CMC)

Response: As a framework measure, VMS will be fully analyzed, including an environmental
assessment, before it can be implemented. Thus, these options will be explored.

2, Should modify the DEIS to include a measure requiring VMS for all fishing vessels
operating in the NWHI. (DLNR, D. Gulko)

Response: The Western Pacific Council was the first fishery council to implement VMS and will
continue to promote its implementation as appropriate. VMS is a controversial issue nationwide
and decisions regarding the nature of its implementation are ongoing. The Council plays an active
participant in these negotiations.
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3. The CREFMP could include requirements for automatic 24hr/7 day VMS systems which
report to several agencies and to the ships captain when approaching an MPA, reef, bank
or atoll, and the loss of permit privileges as a result of careless vessel operation could
occur. (EDF)

Response: See above comment.

4, Criteria should be established for moving MUS from the potentially harvested to the
currently harvested list. It should only happen if: there exists a reliable estimate of the
unfished abundance of the species or stock or can otherwise choose a safe abundance
target for management; there exists a regular and frequent monitoring to count the
abundance of the species or stock; there exists an estimate or reliable proxy for the
maximum sustainable yield of the species or stock; and there is good information on the
likely ecosystem function of the species or stock, and knowledge that this function can be
reduced without causing adverse ecosystem impacts. (CMC)

Response: These are valid points that were considered for inclusion in the Final FMP and EIS.
However, due to the paucity of information on the standing stock of many coral reef species, there
is a need to lump many species into categories by taxa. Therefore, as more information becomes
available through fishery dependent and independent data collection, flexibility to redefine each
species based upon unique aspects may be more appropriate.

5. The ban on anchoring except where the WPRFMC allows appears to be inserting a
loophole. (D. Gulko)

Response: Uncertain as to what loophole is being created as there are no regulations to restrict
anchoring of fishing vessels in the EEZ at this time. The framework measure to install mooring
buoys and restrict anchoring where mooring buoys are available will need coordination with U.S.
Coast Guard, NMFS, Navy, USFWS, fishermen and other state and federal agencies to determine
.their appropriate locations. None the less, fishermen are required to abide by all laws and
regulations.

9.2.6 Comments on Enforcement

1. The FMP does not adequately address jurisdictional disputes regarding management of the
NWHI. (NAS)

Response: Jurisdictional Issues are addressed in Section 9.3 of the FMP. Regarding the
management of marine resources the NWHI, the MSFCMA tasks the Council to protect fishery
resources in the U.S. Exclusive Economic Zones (generally 3-200 miles offshore). In Federal
waters designated as part of the National Wildlife Refuge System, management over marine
resources is shared between the Department of Commerce and the Department of the Interior.
Pursuant to the Submerged Lands Act of 1953, the State of Hawaii was granted title and
ownership of the lands beneath the navigable waters from the mean low water line, seaward to a
distance of three geographic miles from the coast, as well as to the natural resources within such
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lands and waters. For this reason, the CREFMP does not apply lands and waters owned by the
State of Hawaii.

2. Increased enforcement will be needed in the NWHI once the CREFMP and the
presidential EO take effect; the U.S. Coast Guard Enforcement Division is severely
underfunded. (T. Harp)

Response: Noted. A goal of the FMP is to collaborate with other agencies to address
enforcement concerns and to promote the importance of funding enforcement needs.

3. Patchwork of different depths that may or may not be fished promotes misconduct from
commercial fisherman. (Kauai Public Hearing)

Response: Fishermen are required to abide by all codified regulations.
9.2.7 Comments on Overfishing/MSY

1. The CREFMP would lump many species into broad categories, which can mask
overfishing. (EDF)

Response: Due to the paucity of information on the standing stock of many coral reef species,
there is a need to lump many species into categories by taxa to facilitate data collection. As
scientific and/or fishery data emerges and is analyzed, a framework process is available to address
species-specific overfishing. Ecosystem overfishing will also be considered. Further, the
management of the coral reef environment is a dynamic process with on-going assessments, thus
the CREFMP is also a dynamic document with on-going analyses and assessments.

2. Chapter 4 contains little information on how the Council proposes to calculate MSY, OY
and overfishing limits for the coral reef ecosystem as a whole. (K. Miller)

Response: Quantitative assessment cannot be made for the ecosystem as a whole. Reference
points may be estimated by proxy using data collected from the fisheries. To prevent ecosystem
overfishing, changes in species abundance and composition in exploited ecosystems will be
monitored over time using the best available scientific and commercial information.

3. The Council should set a default OY at three-quarters of MSY for well studied fish stocks,
with the potential to reduce OY based on the particular economic, social, and
environmental conditions affecting any particular stock. (CMC)

Response: Noted.
4. The CREFMP does not include measures to control or measure total fishing mortality.
(CMO)

Final EIS for the Coral Reef Ecosystem FMP 347 October 2001




Response: The plan includes adequate controls (MSY control rules) to prevent overfishing and
reporting and monitoring provisions through existing mechanisms or through general or special
permits. Criteria to define overfishing are based on effort as a proxy.

5. The CREFMP does not include any measures to control fishing capacity, but instead relies
on gear and use restrictions. (EDF)

Response: Fishing on coral reef resources is presently light to non-existent in most of the EEZ. If
expansion of the fisheries suggests that capacity limitations are needed, the FMP could be
amended as such. The special permit requirements and associated controls for Potentially
Harvested Coral Reef Taxa will also limit fishing capacity. Additionally, special permits are
issued on a case by case basis.

6. The MSFCMA requires the overfished threshold to be set at MSY levels, but one group
would prefer to see a robust control rule as a means to avoid overfishing. (CMC)

Response: Noted.

7. The Council should define overfishing as any fishing rate that is greater than MSY or any
fishing mortality rate that is greater than the fishing mortality rate (i.e., percent per year).
(CMC)

Response: Noted.

8. Cap maximum fishing mortality rate for stocks that are above By, and set it equal to
Fysy for stocks below B,qy. If a direct estimate of Fygy is unavailable, E,s, may be used
as a proxy, but additional precaution must be built into management somewhere to account
for this uncertainty. (CMC) ‘

Response: Noted.

9. Set Fyy equal to 75% of MSY for stocks that are above By to 75% OF {(B-aBy)/(Boy-
aB,y)} MSY for stocks below B,y but above By, and to zero for stocks below a Byy. In
these equations, B is the current abundance level and a is the fraction of B,y at which
fishing ends. Values of a should range from close to 1 when there is high uncertainty to a

minimum of 0.2 when uncertainty is relatively low, but should generally trend towards 0.5
or higher. (CMC)

Response: Noted.

10.  Set Byy based on biology of the stock when possible. When B,y is unknown, a proxy
equal to 50% of unfished biomass should be used. (CMC)

Response: Noted.
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11.  Set Byy equal to 1.25 By, when a direct estimate is available, or higher if we must rely on
CPUE or if the stock is known to plan an especially important ecosystem role. (CMC)

Response: Noted.

12.  Set MSST equal to By, as required under the MSFCMA. (CMC)

Response: Noted.

13.  No flagis necessary. The flag identified in the draft serves no purpose because it does not
trigger any management actions. It should be removed. (CMC)

Response: The minimum biomass flag is defined so that if biomass drops below it managers are
then prompted to implement remedial action before biomass reaches the minimum stock size
threshold.

14,  Set MSY and OY based on impacts on trophic guilds one level above and below that of
the species proposed for fishing. (DLNR, D. Gulko)

Response: Noted.

15.  Who sets overfishing limits, and why were Napoleon wrasse and Humphead parrotfish not
prohibited from take? (D. Raney)

Response: Chapter 4 of the FMP describes how Maximum Fishing Mortality Thresholds
(MFMT) are determined. Although there have been observations that the Napoleon wrasse and
the Humphead parrotfish are depleted in localized areas, it is not known whether these species are
overfished in the EEZ. If such is the case, as identified in the first annual report for the Coral
Reef Ecosystem FMP, by locality, management action is then required to place them in an
overfished condition and prohibit take of these species.

9.2.8 Comments on Research, Monitoring, and Assessment

1. The CREFMP lacks a management structure that would allow the gathering of data
sufficient even to assess minimal impacts of fishing on ecosystem functions. (K. Miller)

Response: The FMP proposes close coordination between the plan teams of existing FMP
fisheries to identify ecosystem impacts and recommend mitigation measures. Research is also
proposed to better understand and address ecosystem impacts.

2. The research from NOW RAMP 2000 expedition is not mentioned. (D. Gulko)

Response: No reports of results from the NOW-RAMP cruise are yet available from this
assessment which took place in late 2000. Such information may be incorporated in the FMP
when final reports become available.
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3. Determining benthic productivity is unnecessary and unwarranted in most cases, and
should not be included as a standard requirement. (U.S. Navy)

Response: Knowledge of benthic resource productivity is necessary and warranted for the
management of coral reef resources. Ecosystem-based management requires information on
numerous trophic levels and relationships, much of which is lacking.

4. The CRE-FMP should not exempt species covered under existing FMPs, or it does not
achieve the ecosystem-level of management stated as a primary goal. (D. Gulko)

Response: Existing FMP fisheries have been managed successfully for decades under their
respective fishery management plans. Stocks are healthy and interactions with habitat and
protected species are considered, and minimized, as required by the MSFCMA, as well as the
Endangered Species Act, the Marine Mammal Protection Act and the NEPA. Under the CRE-
FMP, existing FMP fisheries are prohibited from fishing in no-take MPAs and are required to
document and report all targeted and incidental catches, including CRE MUS.

5. Ocean CO2 sequestration projects should not be allowed at all in/around the NWHL (T.
Harp)

Response: The Council is unaware that such a project has been proposed for the NWHI. The
Council’s authority is restricted to the management of fishing vessels and fishing activities.
However, the Council can make recommendation to the project under the EFH consultation
provision should CO2 sequestration be proposed in the NWHL

6. Need to know more about the resources before they are exploited. (L. Kasaoka)

Response: Closely controlled and monitored fishing is a cost-effective way to obtain information

on the resource to improve management. The special permit process for potentially harvested

coral reef taxa will allow collection of data on developing fisheries so as to prevent overfishing.

9.2.9 Overall General Comments

1. All offshore islets need to be included as HAPCs, as well as Kaliu Point and Mana Reef
on Kauai, South and West Shore Reefs and embayments on Molokai, and all Kona Coast
FRAs off Hawaii. (D. Gulko)

Response: To the extent that these locations fulfil the HAPC criteria for designation, the Council,

may consider to include the areas as HAPC after review of the available scientific data and

consultation with the various advisory groups and agencies.

2. The FMP appears to designate mangrove areas within the MHI as EFH, but if red
mangrove qualify as EFH they should also qualify as HAPC. (U.S. Navy)
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Response: Although mangroves themselves are not designated as EFH, mangroves do occur in
areas which have been designated as EFH. In places where mangroves are native, such as
American Samoa, they may provide important larval fish habitat. Should an area fulfill the HAPC
criteria for designation, it may be considered for HAPC designation.

3. Is Inner Apra Harbor included in the boundaries of HAPC? (U.S. Navy)

Response: At present, the waters within Apra Harbor (0-50 fathoms) are designated as EFH.
However, Inner Apra Harbor, including the Arote area has been identified as a candidate site
meeting the criteria for designation as HAPC, and may be considered for designation by the
Council.

4. Concerns were raised that Essential Fish Habitat provisions in the plan would hinder
bottomfishing operations. (American Samoa Public Hearing)

Response: Bottomfishing under existing FMP permits is in compliance with EFH requirements.

5. Reference to Kaula Rock should be deleted, as the island and waters surrounding it are off
limits to the public due to hazards from unexploded ordinances. The FMP should not
promote access to this area. (U.S. Navy)

Response: Reference to Kaula Rock does not indicate the promotion of access to the waters
around the area. The final FMP and EIS recognizes that the area is sanctuary for seabirds and a
portion of the island is used for live fire training by the military.

6. The EPA rated the DEIS “LO, Lack of Objections”, which is their highest rating, as it
sufficiently addresses the environmental impacts of the proposed action. (Environmental

Protection Agency-EPA)
Response: Noted.
7. The implementation of the EPAP recommendations is incomplete, i.e. the precautionary

approach is not being implemented. (D. Gulko, K. Miller)

Response: Because the Council has developed a CRE FMP does not mean it is either promoting
new coral reef fisheries or allowing for increased harvest of currently harvested species.
Currently, there is no management of coral reef fishery resources in the EEZ. The plan proposes
to establishes strong management measures for these species, including permitting and fishing
requirements on a case-by-case basis. Varying degrees of resource uncertainty, resource
utilization and management capabilities requires a flexible management regime as is outlined in
the FMP.

8. Other Councils routinely divide allowable catch into trip limits for individual vessels,
leaving some percentage of the allowable catch unallocated to prevent the trip limits from
being designated as ITQs. (EDF)
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Response: Unfortunately, total quotas are impractical for most species under the CRE FMP. Trip

limits are a management option for Special Permit approval. Additionally, Congress has placed a
moratorium on the establishment of any new ITQs until October 2002. In the future, this could be
implemented into the management regime if appropriate.

9. The DOD should be included in all interagency coordination when addressing
management of non-fishing related activity impacts. (US Navy)

Response: The DOD will be included.

10. It should be made clear that, except for the no-take areas, none of the management
measures in the document apply to the other FMP’s (the individual FMP management
measures take precedence over those listed in the CREFMP). (D. Gulko)

Response: In addition to no-take areas, fishers managed by other FMPs are also required to have
vessel insurance while fishing or transiting through MPAs.

11.  The management plan proposes significant measures to address potential problems but is
flexible to account for changing conditions in the future. NMFS and WPRFMC should be
commended for integrating this FMP effort with ongoing updates to existing related FMPs
in the Western Pacific Region. (EPA)

Response: Noted.

12. WPRFMC should modify its management measures to not exclude existing FMPs from
coverage where they co-occur on federal coral reefs in the NWHI. (D. Gulko)

Response: Existing FMP fisheries are prohibited in no-take MPAs, are required to have vessel
insurance and must document and report all species targeted and incidentally caught. Should
data indicate that ecosystem impacts of existing fisheries are occurring, these concerns can be
considered and addressed through plan team coordination and meetings.

13.  Support objective 6 of the management plan, which seeks to collaborate with other
agencies and organizations..., however feel the Council has sought to assert sole authority
over the management of marine resources, including within NWR. (Sierra Club)

Response: The MSFCMA tasks the Council to protect fishery resources in the U.S. Exclusive
Economic Zones. In Federal waters designated as part of the National Wildlife Refuge System,
management over marine resources are shared between the Department of Commerce and the
Department of the Interior.

14.  Itis unlawful to give preference to subsistence fishermen in American Samoa. (American
Samoa Public Hearing)
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Response: Nothing in the law prohibits allowing preference to a specific user group if the
preference is justified and supported by administrative records. As such, this is not prohibited
under the MSFCMA.

15.  The Council and NMFS should suspend plans to proceed with the finalization of these
documents until the NEPA process is adequately and faithfully carried out. (K. Miller)

Response: The Council has fulfilled the requirements of NEPA. EPA gave the CREFMP EIS its
highest rating (lack-of objection).

16.  The FMP does not comprehensively address all activities that could impact the NWHI
coral reef ecosystem, and does not cover all habitats that comprise the NWHI ecosystem.
As such, the plan should be titled a “fishery ecosystem plan” as it is referred to in the
executive summary, not a true ecosystem-based management approach. (D. Gulko)

Response: The Council is mandated to regulate only fishing activities in the waters of the EEZ, it
does not have authority to manage all activities that could impact the coral reef ecosystem.
However, provisions in the MSFCMA related to conservation of EFH allow councils to make
recommendations for potential non-fishing impacts regardless of jurisdictional authority.

17.  WPRFMC should be commended for taking steps to move towards an improved
management structure to achieve long-term conservation goals and sustainable use. (K. Miller)

Response: Noted.

18.  Under NEPA, the document does not appear to adhere to standards of full disclosure when
measured against the potential impacts of other draft FMP’s which are now in preparation
by the Council. (K. Miller)

Response: There are no other FMP’s currently in preparation by the Council. Also, the

Environmental Protection Agency reviewed the CREEIS and gave it a rating of “LO”, meaning

Lack of Objections, which is its highest rating.

19.  Everyone talks about protecting the resources, but no one talks about giving back. For
instance, replenishing the fish, growing seaweed, etc. (Kona Public Hearing)

Response: Noted.
20.  The preferred alternative allows for continuing sustainable participation in the existing
fisheries and demands consultation between the coral reef, bottomfish and crustacean plan

teams to monitor these activities closely.

Response: Noted.
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21. Pollution, run-off, and construction are to blame for killing the reefs, not the user groups.
(OPIR)

Response: There is documentation that these activities are detrimental to coral reef ecosystems,
however the MSFCMA does not provide council the authority to manage these activities directly.
EFH provisions can be used to make recommendations to the appropriate agencies for non-fishing
impacts to coral reefs.

22.  The document is too long and has too little feeling for the Hawaiian spirit. It should
coordinate with the local communities on the neighbor islands. (Hilo Public Hearing)

Response: The Council has several advisory councils and plan teams whose members represent a
wide variety of groups, including indigenous peoples. In addition, the Council sought to obtain
input through numerous public scoping meetings and hearings held throughout the Western
Pacific Region during the development of the CREFMP.

23. It is important to seek the input from native Hawaiians, because if conservation is
practiced now as it was hundreds of years ago, there would be no need for measures like
the CREFMP. (Hilo Public Hearing)

Response: The Council sought input from the Fishery Rights of Indigenous Peoples Advisory
Panel in the development of the CREFMP, as well as other native peoples of Hawaii, Guam,
American Samoa, and the Commonwealth of the Northern Mariana Islands during the
development of the CREFMP.

24.  Nearly all significant adverse impacts to coral reefs occurred prior to, during or shortly
after WWIL. Since the 1970s most of the military’s actions in the project area have had
beneficial impacts, not degraded the reefs. (U.S. Navy)

Response: It is recognized that military activities, such as reclamation at Johnston Island and
establishment of no access areas via Naval Defensive Seas Areas have had beneficial effects to
coral reefs. However, military impacts are still reported to be significant in some areas (e.g., large
anchor/chain damage in the CNM], topsoil sedimentation due to bombing of Kaho‘olawe).

25. A number of people showed support for Alternative 3, the preferred alternative, and others
for Alternative 4, maximum protection. (Kauai, Kona and Maui Public Hearings, L.
Kasaoka) ‘

Response: Noted.

26.  The suggestions by the Coral Reef Plan team and the new EO should be listed as
alternatives. (K. Miller)
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Response: These are addressed, indirectly, through the range of alternatives analyzed in the EIS
(the No-action alternative, minimal additional protection, substantial additional protection and
maximum additional protection).

27.  This collection of words is not an ecosystem fishery management plan, simply because
several species of marine-life have been excluded from consideration. (D. Gulko)

Response: See formal process for plan team coordination mentioned above.

28. It appears the Council fails to recognize that the State of Hawaii, Department of Land and
Natural Resources has developed their own Fishery Management Area plan for state

waters. (1. Harp)

Response: The Council has jurisdiction to manage fisheries in federal EEZ waters, not state
waters. Recognition of the State of Hawaii’s NWHI Fishery Management Area could be included
in the CRE FMP when it is developed and released for public review.

29.  The proposed FMP takes a proactive, but balanced approach to protecting coral reef
ecosystems in the Western Pacific.

Response: Noted.

30.  Support was given for the CREFMP, as the NWHI are a valuable asset to the people of the
U.S. WPRFMC has proven to be an excellent steward to this unique region. By all
accounts, the NWHI continue to be described as beautiful and pristine after 25 years of
conservative and sustainable fishery management by WPRFMC. (J. Cook)

Response: Noted.

31.  The coral reef ecosystems are a public trust to be administered for the benefit of current
and future generations, not resources for a few under the exploitative mandate of the
MSFCMA. (D. Raney)

Response: The MSFCMA was enacted by Congress to allow for the regional management and
conservation of marine resources. Although the coral reef resources in certain areas of the EEZ in
the western Pacific region have been minimally exploited to date, there is the potential for
fisheries to expand into these areas and there are no regulations at present to conserve these
resources. The CREFMP would establish management measures utilizing the precautionary
approach to provide for conservation and sustainable utilization of these resources.

32.  The existence value is defined in terms of fishing opportunity only, however ecosystem
services provided by coral reefs can be extremely valuable. (EDF)

Response: Non-extractive values of reefs are noted in the plan.
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33.  The EIS focuses on negative economic impacts of conservation and management
measures, and neglects the positive impacts of such measures. (EDF)

Response: The EIS considers both positive and negative impacts, as required by NEPA.
34.  Given how little is known about the vulnerability of many coral reef species to
overexploitaiton, the primary management principle should be conservation of

biodiversity. In contrast, the goal of the CREFMP is sustainable use. (EDF)

Response: The FMP has eight major goals, including conservation and sustainable use of
renewable living resources, consistent with the MSFCMA goals.

35.  Exclusion of species covered by existing FMPs does not make sense, and as such the
CREFMP cannot be considered an ecosystem plan. (K. Miller, D. Gulko)

Response: See formal process for plan team coordination above.

36.  Preference should be given to Guam’s local resource management initiatives. (Guam
Public Hearing)

Response: A goal of the plan is to work collaboratively with local resource management agencies

37.  None of the indigenous Chamorros groups were made aware of the Draft CREFMP or its
impacts to the Chamorros. (OPIR)

Response: The Council held several public scoping hearings and public hearings in Guam and
Saipan on the FMP/EIS over the years with advance notices advertised in the local papers as well
as the federal register notice.

38.  The conduct of the public meeting should be changed so there is dialogue between
WPRFMC representatives and the attendees. (Guam Public Hearing)

Response: Noted.

9.3 Summary of Additional Comments on the Draft CREFMP/DEIS from the U.S.
Department of the Interior

Additional comments on the draft CREFMP/DEIS were received from the Department of the

Intertor by fax 12 March (two weeks following the close of the formal public comment period).
Comments are summarized below, together with draft responses.
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9.3.1 Comments on Marine Protected Areas

1. Existing restrictions on fishing in the NWRs should have influenced the selection of the
MPAs, yet no documentation of coordination or consideration of these is in the analysis.
Recommend the DFMP include the MPA contributions made by the NWRs.

Response: Fishery resources in federal waters are under the management authority of the
MSFCMA. In the NWHI, the U.S. Fish and Wildlife Service has asserted that the Hawaiian
Islands NWR extends, for enforcement purposes, seaward to 10 fm around all emergent lands and
20 fim at Necker. The FMP designated all federal waters 0-10 fm in the NWHI and the northern
half of Midway 0-50 fathoms as no-take MPAs. PRIAs are also MPAs to 50 fim in the FMP. The
EIS also discusses environmental consequences of the alternatives for NWR resources in section
5.5. For a more detailed discussion on no-take and low-use MPAs designated by the CREFMP,
see Section 5.2.

2. Recommend the MPAs be rethought with the goal of including the standards and criteria
to demonstrate their function as real MPAs or be labeled, for example, as fishery areas
requiring special permit.”

Response: MPAs are defined by Executive Order 13158 as “any area of the marine environment
that has been reserved by Federal, State, territorial, tribal, or local laws or regulations to provide
lasting protection for part or all of the natural and cultural resources therein.” Under this
definition, MPAs may include both take types (i.e., Midway Atoll) and no-take types (i.e.,
Howland, Baker, Jarvis Islands). Additionally, the 50 mile Protected Species Zone around the
NWHI (and later overlayed by the NWHI Reserve boundary) is identified as a MPA. Therefore,
MPAs identified in the CREFMP meet the definition and intent of Executive Order 13158 on
MPA:s.

Special permits, which are often issued for activities within MPAs, have the ability to be a
powerful tool for dictating the type and amount of fishing allowed, mandating specific
prohibitions and data reporting.

3. Recommend that the DFMP discuss criteria used to select and designate no-take and low-
use MPAs, and identify the differences between the two classes of MPAs and why they
should be applied.

Response:. A detailed discussion of MPAs is found in section 5.2 of the FMP. Selection of
MPAs and MPA types take into account among other things, natural resource values, human use
and historical values, impacts of human activities, management concerns and representative
habitat types. The no-take MPAs in the NWHI represent habitat types characteristic of the extent
of the chain. Appropriately, as new information is acquired through resource monitoring, the
initial MPA designations could be adjusted and additional MPAs added in the future through the
adaptive management process.
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4. Recommend the DEIS clearly discuss the circumstances under which fishers would be
authorized to fish in low-use MPAs without a coral reef special permit.

Response: Any vessel of the United States directly harvesting or incidentally harvesting CRE-
MUS within a low-use MPA around the NWHI and PRIA is required to have a coral reef special
permit. The only circumstance where a fisher would be allowed to fish in a low-use MPA without
a special permit would be vessels holding permits and targeting species managed under separate
FMPs (Bottomfish, Crustacean, Pelagic or Precious Corals). For a detailed discussion on special
permits, see section 5.3 of the FMP and section 2.7, Discussion of the Preferred Alternative, in the

EIS.

5. Recommend that the DFMP expand the proposed MPA boundaries from 50 fathoms to
100 fathoms.

Response: The 50 fathom boundary for MPAs was selected based on the Coral Reef Plan Team’s
recommendation as the maximum depth of coral reefs. (See response to comment #3.)

6. The DEIS does not address the NWHI Coral Reef Ecosystem Reserve.
Believe the proposed action is not consistent with conservation measures that apply
throughout the Reserve (such as commercial fishing except where allowed, capping the
number of permits, limiting the level of take for a fishing method so that it does not
exceed the aggregate take for that type of fishing, prohibiting the issuance of permits for
fishing activity for which there were no permits issued the preceding year).

The EO prohibits activities in the Reserve including anchoring, discharging, damaging any
living or non-living reserve resource except under limited circumstances.

Believe the Draft Plan may make it more difficult for the Service to manage the Reserve
and the NWRs in cooperation with other Federal agencies. The Reserve is managed to
complement existing management of resources in the Midway Atoll NWR, Hawaiian
Islands NWR, and adjacent Hawaii state waters.

Recommend the revised DEIS incorporate a full discussion of the compatibility of actions
proposed in the Draft Plan with the Reserve conservation measures.

Recommend the revised DEIS discuss the coordinated management of the Reserve and the
Refuge and how the proposed action may supplement and complement stated refuge
conservation goals, strategies, management areas and boundaries.

Response: The Executive Order which created the Northwestern Hawaiian Islands Coral Reef
Ecosystem Reserve is under review, per letter received from the Secretary of Commerce dated 30
June 01. In his letter, the Secretary stated that “While the Sanctuary designation process and
review of the Executive Order are underway, the Department will continue to use conservation
and management measures under existing statutory authorities, including the MSFCMA, to meet
the Act’s requirement to manage marine resources in the NWHI consistent with the purposes and
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policies of the National Marine Sanctuaries Act.” The CREFMP will comply with the regulations
of the order when they are finalized, as required. The CREFMP will make every effort to work
with the federal agencies of the adjacent NWRs as it upholds the tenets of the MSFCMA.

7. Recommends that the DEIS clarify that the NWHI lobster fishery is now closed
indefinitely due to a Federal court action and establishment of the new NWHI Reserve.

Response: The Service incorrectly asserts that Federal court action closed the lobster fishery due
to overfishing and due to depleted stocks. To the contrary, the NMFS voluntarily closed the
fishery for 2000 and 2001 as a precautionary measure due to uncertainty in the parameters used in
the stock assessment models. Although there are uncertainties in the models, NMFS state’s that
there is no scientific evidence to support that the fishery is overfished.

With regard to the NWHI Reserve, there remains a number of uncertainties contained within
Executive Order 13196 that have not been clarified by the National Ocean Service (NOS). In
particular, lobster fishing permits have been issued to fishers for the fishing season of July 1, 1999
to December 31, 1999. As a result, NOS has yet to determine whether fisheries with active
permits during the year prior to December 4, 2000 can be allowed to continue in areas not defined
as Reserve Preservation Areas (0-100 fm).

8. Recommend that the DFMP discuss the use of Kaula Rock as a sanctuary for seabirds,
although the Department of Defense uses a portion of the sanctuary as a bombing range.

Response: This is included in the document. Kaula Rock is designated as HAPC.

9. Recommended that the management measures proposed in the Draft Coral Reef FMP
occur seaward of the 12 nmi refuge boundaries of Kingman Reef NWR and Palmyra Atoll
NWR.

Response: By authority of the MSFCMA, the Department of Commerce, through the NMFS,
manages fishery resource from the shoreline to 200 nm around all PRIAs. Within NWR
boundaries, fishery management responsibilities are shared between the Department of Commerce
and the Department of the Interior. Clarification is sought from DOC and DOI lawyers regarding
the implementation of shared jurisdiction.

10.  Recommend the revised DEIS include all comments concerning Service management
responsibility for coral reef resources located within the management area of its NWRs in
‘the Pacific region.

Response: The document titled National Wildlife Refuges of the Pacific, provided by the
Department of Interior on August 29, 2000 and subsequently provided again on March 8, 2001,
were included in the preparation of the CREFMP. Detailed discussion on jurisdictional issues is
included in section 9.3 of the FMP.
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11.  Recommend that the revised DFMP discuss the management areas, fishing and harvest
restrictions that apply to the Hawaiian Islands, Midway, Johnston, Jarvis, Palmyra,
Kingman, Howland, Baker, and Rose NWRs.

Response: DOI’s management of NWRs is addressed in section 9.2.2 and 9.3 of the FMP.
9.3.2 Comments on Permits and Reporting Requirements

1. Recommend that both General and Special Permit Forms and General and Special Coral
Reef Taxa Daily Catch Reports include a specific reference to allowable by-catch, VMS,
owner identification markings on all traps, and wreck or vessel removal insurance are
needed in these permits.

Response: General Permits/Reporting and VMS are considered under framework for possible
future implementation. See section 5.5.1 of the FMP for a detailed discussion on framework
actions. Special permits will be used in areas designated as low-use MPAs, and for targeting of
species listed as potentially harvested taxa. Also, NMFS can directly adjust permits and logbooks,
without Council action. The MSFCMA requires bycatch to be reported and minimized. The FMP
will require insurance for all fishing vessels transiting MPAs and all traps to be marked by the
owner. The purpose of Special Permit Forms and Catch Reports is to evaluate each coral reef
fishery harvest on a case by case basis. Requirements are determined prior to issuance of the
permit and can address a wide range of concerns. Furthermore, binding regulations are counter to
adaptive management which is a basis of the FMP.

2. Recommend that the DEIS discuss the potential for unrestricted and unpermitted harvest
of coral reef resources beyond 50 fathoms especially areas that are part of our NWRs in
the Pacific.

Response: The management area covered by the CREFMP includes the entire U.S. EEZ and
therefore, all coral reef fisheries will be managed by the FMP.

3. Recommend harvest permits be issued to fishers on a per coral reef ecosystem basis to
facilitate tracking and managing resource exploitation.

Response: The Special Permit is structured to allow for specific restrictions including location of
fishing operation. For detailed discussion on special permits, see section 5.3.1 of the FMP and
section 2.7, Discussion of the Preferred Alternative, in the EIS. Requiring this of currently
practicing artisanal island fishers was determined inappropriate at this time, in favor of using
existing local monitoring systems, although a framework measure in the FMP could require
permits if needed.

4. Recommends that the Currently Harvested Coral Reef Taxa list contained in the DEIS

indicate the status of vulnerable species as prescribed by the International Union for the
Conservation of Nature (IUCN) or by Federal statutes.
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Response: Status of stocks varies geographically around the Western Pacific Region and is
largely unknown for most species locally. Overfishing definitions are discussed in Chapter 4 of
the plan, as required. Status of species will be listed upon completion of the first annual report.

5. Recommend that depleted species be placed in a special protective category and not be
targeted for harvest.

Response: To the degree this is known, species requiring special protection can be added to the
prohibited list, as appropriate. Information compiled in the first annual report will contribute to

this determination.

6. Recommend the DFMP include a discussion concerning information and data collection,
and the need for independent verification concerning harvest data provided by fishers to
insure quality control and accuracy.

Response: The CREFMP discusses reporting requirements in section 5.3. Collection of data
where information is inadequate is a priority of the plan and will be addressed through research,
fishery dependent and independent monitoring and special permits.

9.3.3 Comments on Fishing Gear and Methods

1. Recommend that the DFMP discuss any in-situ research involving monitoring or
observations of individual traps to determine the effectiveness of prey escape in relation to
trapped prey that are eaten in the traps by predators before they can escape.

Response: The Fishing Gear Catalogue (FMP Appendix A) contained in the FMP cites a study
conducted by Parrish and Kazama (1992). These researchers found that while lobsters enter the
traps, they were also able to exit and there were no observed mortalities associated with ghost
fishing. They concluded that lobsters utilized the traps as shelter, possibly from predators. This
information will be included in the FMP documents.

2. Recommend that the DFMP discuss banning gill nets and other seine nets from the list of
proposed gear types to harvest reef fish.

Response: Gill nets are not on the list of allowable gear. Because any allowable gear type, if
improperly used, has the potential to cause damage, specific conditions of operation are outlined
in the gear description. For example, nets shall be tended at all times. If used properly, gear on
the allowable list are non-damaging.

3. Recommend that the DEIS indicate whether there will be exemptions for the cultural use
of natural poisons (e.g. awa or arrowroot poisons) to harvest coral reef resources.

Response: The Council’s Indigenous Advisory Panel noted that the use of natural poisons are
most effective in relatively shallow waters where concentration of the intoxicants are not easily
diluted. Because this cultural practice is mainly conducted in state/territorial waters (0-3 miles),
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the Indigenous Advisory Panel agreed that its use be banned in federal waters with no exemptions.
The use of poisons and intoxicating substances are specifically banned through the FMP in all
areas of the EEZ.

9.3.4 Comments on Framework Actions

1. Concerned that the DEIS does not clearly detail the insurance requirement for removing
grounded and wrecked vessels. Concerned that the DEIS does not require anchoring
restrictions except one small area off Guam, and concerned that VMS is not required
throughout the proposed action area. Concerned that the DEIS does not discuss mitigation
measures that may result in potential adverse impacts to coral reef resources.

Response: Regarding the insurance requirement, all fishing vessels operating within an area
designated as MPA are required to carry insurance to cover the cost of wreck removal and
pollution liability in the event of a grounding, as specified in the draft regulations (Section 8.1).

Regarding anchoring restrictions, VMS and potential adverse impacts to coral reef resources, the
preferred alternative includes framework procedures for timely and regulatory adjustments based
on feedback from monitoring of changing fisheries and resource conditions. Exact details of these
measures will be determined upon their possible future implementation based on need.

2. Recommend that the DEIS include as a potential framework measure, prohibition of
anchoring in any established MPA (including NWR, NOAA Reserves, State/territorial
MPAs) unless anchoring zones are explicitly delineated by the responsible management
authorities and eligible for use by the fishers.

Response: Anchoring restrictions in MPAs are considered as a framework action. (see Section
5.3.1) \

9.3.5 Comments on Non-Regulatory Actions

1. Recommend the DFMP include a discussion concerning the need to cooperate with other
agencies to integrate and combine proposed MPAs with those that already exist and not to
undermine or add confusion interpreting other established MPAs that have the same

purpose of conserving coral reef resources.

Response: A mechanism to strengthen inter-agency cooperation is outlined in the FMP. (section
5.5.3)

9.3.6 Comments on Research, Monitoring and Assessment

1. Recommend that the DFMP include new information from NOWRAMP expedition in
Sept/Oct 2000.

Response: The DFMP will be revised to include this information when it becomes available.
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2. Recommend that the DFMP discuss the considerable ongoing coral reef initiatives
undertaken by the Service.

Response: Such details are included in section 7.3 the FMP or referenced by citation, as
appropriate.

9.3.7 Comments on Overfishing/MSY

1. Harvest activities in the draft have been documented to adversely affect fish and wildlife
resources similar to those that occur within and adjacent to the NWRs. Also, the DEIS
fails to describe thoroughly Department trust resources and to document harvest-related
impacts to those resources.

Response: No new harvest activity on coral reef resources is proposed through this EIS or FMP.
The main objective of the Coral Reef Ecosystem Fishery Management Plan ( CREFMP) is to
implement a management regime for the conservation and protection of coral reef ecosystems in
federal waters. Since there is no management regime for coral reef fisheries in place at this time,
the CREFMP will immediately establish several management principles including: Management
Unit Species (MUS), special permits, allowable gear types, marine protected areas and vessel
insurance and reporting requirements. The CREFMP also incorporates an adaptive management
approach through the framework process that can address future management needs as they arise.
The EIS proposes only to monitor currently legal activities to allow for assessment of their effects.
Unclear as to what deficiencies exist regarding trust resources. This EIS cannot describe all
potential impacts, given essentially no coral reef fisheries currently exist near NWRs and natural
fluctuations are unpredictable. EISs for existing FMP fisheries are currently being updated.

2. Recommend the revised DFMP include the sentence “There is also the need to take
prompt action to head off the depletion and localized extinctions of many overfished or
vulnerable species (e.g., giant clams, reef sharks, large groupers, pearl oysters, bumphead
parrot fish, napoleon wrasse, lobsters, etc).”

Response: Overfishing definitions will be determined as prescribed in Chapter 4.0 of the FMP,
which vary locally for species (e.g., lobsters are not overfished in the EEZ, according to NMFS).
To the degree that the local EEZ status of such species is known, and based on the best available
scientific and commercial data, those requiring special protection can be added to the prohibited
list.

9.3.8 Comments on EFH/HAPC

1. Recommend the DFMP discuss why the HAPC is set at 10 fm for most reefs in the NWHI,
yet is lowered to 50 fm for FFS, Laysan and Midway.
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Response: Shallow water 0-10 fm represent the majority of the developed coral reef ecosystems
in the NWHI and therefore serve an important ecological function for coral reef species including
Hawaiian monk seals and sea turtles. Additionally, waters between 0-10 fathoms make up less
than 10% of all of the benthic habitat found between 0-100 fathoms in the NWHL

Further, according to the NMFS, French Frigate Shoals and Laysan Island, are sensitive pupping
areas for monk seals. Since monk seals are known to prey upon a variety of coral reef ecosystem
species, the Council selected these areas as HAPC and established a no-take MPA to a depth of 50

fathoms.

During the development of the CRE FMP, the Coral Reef Ecosystem Plan Team recommended
that Midway Atoll be established as a HAPC is to a depth of 50 fathoms as it fulfills the criteria
for designation of HAPC and due to the virtue of its existing protective status as a NWR.

2. Recommend that the DFMP add estuaries in the CNMI and Guam, and also add
mangroves, patch reefs and reef communities/apron reefs and possibly sea grasses in
Guam as EFH or HAPC.

Response: Currently, several areas in the CNMI and Guam with representative habitat types such
as mangroves, patch reefs and sea grasses have been identified as areas which meet the criteria for
designation of HAPC. See section 6.2 of the FMP for discussion on HAPC. For most areas, more
information is required to validate or improve upon initial determinations. As this information
becomes available, the Council will refine the extent of both EFH and HAPC.

3. Recommend that the criteria used for the candidate HAPC sites should include existing
protective status, especially if the site is already established as an MPA.

Response: In designating HAPC for the DFMP, the Council included numerous areas with
existing protective status including National Parks, MLCDs in the MHI, National Wildlife
Refuges and CRAMP research sites. However, in determining whether an area within EFH
should be designated as a HAPC, guidelines for selection provided in the MSFCMA state that one
or more of the following criteria needs to be met: ecological function provided by the habitat is
important; habitat is sensitive to human-induced environmental degradation; development
activities are or will be stressing the habitat type; or habitat type is rare. Should an existing area
designated as MPA fit the criteria outlined in the MSFCMA, it would be considered as a
candidate site for HAPC designation.

9.3.9 Overall General Comments

1. The proposed action involves harvesting a wide variety of species of fish, coral, non-coral
invertebrates, and algae that occur within coral-reef habitats.

Response: The CREFMP does not propose harvesting these species. The main objective of the
Coral Reef Ecosystem Fishery Management Plan is to implement a management regime for the
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conservation and protection of coral reef ecosystems in federal waters. Since there is no
management regime for coral reef fisheries in place at this time, the CREFMP will immediately
establish several management principles including: Management Unit Species, special permits,
allowable gear types, marine protected areas and vessel insurance and reporting requirements.
The CREFMP also incorporates an adaptive management approach through the framework
process that can address future management needs as they arise.

2. The DEIS does not discuss the National Wildlife Refuge System Administration Act of
1966, nor does it analyze how that law may affect the implementation of the proposed
Draft plan. Recommend that a revised DEIS completely analyze the proposed action for its
compatibility with the primary purpose for which the NWR’s were established, all legal
instruments and the mission of the NWR system.

Response: The FMP discusses the National Wildlife Refuge System Administration Act in FMP
Section 9.2- Other Applicable Laws and Policies. In addition, Section 9.3- Jurisdictional Issues
addresses current jurisdictional authorities within the management area. The CREFMP proposes
to prohibit the harvest of coral reef ecosystems resources via no-take MPAs within all national
wildlife refuges, except those specifically requested by the U.S. Fish and Wildlife Service to be
designated as low-use MPA. The MPA designations for coral reef ecosystems within refuges are
consistent with the current protective status and also allows the U.S. Fish and Wildlife Service to
continue recreational fishing opportunities and other wildlife dependent activities within National
Wildlife Refuge Systems in the Pacific. The EIS discusses environmental consequences for
National Wildlife Refuge Wilderness Resources in section 5.5. The compatibility of this Act with
the MSFCMA has been discussed and requires resolution between the legal counsels of DOC and
DOI. This issue and other jurisdictional issues are as yet unresolved.

3. Recommend that the revised EIS identify the Service as a cooperating agency, and request
that the Service be included in future preparations of the EIS to provide input into
proposed actions on or near NWRs identified in the EIS.

Response: The National Marine Fisheries Service is drafting a formal agency response for
reciprocal cooperative participation between the NMFS and U.S. Fish and Wildlife Service in the
preparation of NEPA documents.

4. The EIS should be revised to include complete information on the proposed action, an
alternative analysis and impact assessment that is based on a commitment to avoid and
minimize project-related impacts, and proposed mitigation measures that minimize
unavoidable impacts and compensate for significant unavoidable impacts.

Response: The four alternative analyzed in the EIS cover a range from the No-action alternative
to maximum additional protection for coral reef resources. The proposed action (1) creates a
framework management plan with a permit system to allow for future management and data
collection of various-coral reef fisheries if and when they begin, (2) sets aside federal marine
waters as no-take and low-use MPAs for the preservation of coral reef resources, (3) defines
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allowable gear for any current or future coral reef fishery, and (4) requires insurance against
groundings for fishing vessels transversing MPAs. This EIS is not associated with a proposed
physical action and thus does not create physical impacts.

5. Each alternative, with the exception of the No-action alternative, appears to be
incompatible with EO 13089 when it requires that all Federal agencies whose actions may
affect U.S. coral reef ecosystems shall “ensure that any actions they authorize, fund, or
carry out will not degrade the conditions of such ecosystems.” The DEIS does not discuss
the full impacts of the harvest activity upon target and non-target species in the coral reef
ecosystem. '

Recommend that the revised DEIS identify and discuss all non-target species and their
relationships to target species.

Recommend the revised DEIS discuss the potential adverse effects that may result from
the removal of target species and the effects of its removal upon prey/predator species.

Recommend that the revised DEIS describe each distinct coral reef ecosystem that occurs
in the area of the proposed action and discuss the adverse effects upon each coral reef
ecosystem that may result from the potential removal of target and non-target species.

Recommend the revised DEIS discuss mitigation for the potential unavoidable loss of
target and non-target marine organisms and seabirds.

Recommend the revised DEIS discuss how vessel groundings may be reduced or
eliminated from occurring in the NWHI in the future. Suggest the “safe transit corridors”
be designated to allow fishing vessels to transit between the NWHI in a manner that
reduces or eliminates accidental groundings.

Recommend the revised DEIS discuss compensatory mitigation as a possible consequence
of causing significant adverse impacts to the federally protected resources.

Response: Under the no-action alternative, fisheries targeting coral reef ecosystem resources
under the Council’s jurisdiction would remain largely un-managed. There would be no
management plan or regulations to balance sustainable use with protection of coral reef ecosystem
resources. The proposed action is to establish a management regime that would allow for
sustainable fisheries while preventing adverse impacts to coral reef ecosystems through the
establishment of greater restrictions via special permit requirements, no-take MPA’’s, allowable
gear types, management unit species, vessel insurance and reporting requirements. Therefore,
management measures proposed in the CREFMP serve to mitigate potential adverse impacts to
coral reef ecosystems from fishing activities.

The No-action alternative would be the least compatible with E.O. 13089. The management plan
promotes interagency cooperation to address the above bulleted points. The EIS discusses
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environmental consequences for target and non-target resources in section 5.2 and 5.3. Protected
Species are discussed in section 3.2.4 and 5.4 of the EIS. Research on trophic level interactions
are ongoing or proposed to allow more fuller description of coral reef ecosystems in parts of the
region.

6. Recommend the revised DEIS address the threats of invasive species introduction, and
discuss detailed measures for preventing the spread of alien species on refuge lands and
waters, including eradication measures.

Response: All vessels transiting in areas adjacent to refuge lands have the potential to accidently
introduce alien/invasive species. Measures to reduce the introduction of invasive species in island
ecosystems are discussed in chapter 3.2.4. Alien species concerns are also discussed in section
5.5 (environmental consequences for NWR wilderness resources) of the EIS. Note that vessel
removal and pollution clean up insurance is required for all fishing vessels operating in or
transiting through MPAs. A discussion of EO 13112, Invasive Species, is included in Section 9.2-
Other Applicable Laws and Policies.

7. Believe the actions may adversely effect the endangered Micronesian megapode, the short-
tailed albatross, the green sea turtle, the hawksbill turtle, and five plants, and recommend
NMES initiate consultation under section 7 of the ESA.

Response: The establishment of management measures proposed under the preferred alternative
of this plan is not likely to adversely affect the endangered Micronesian megapode, the short-
tailed albatross, the green sea turtle, the hawksbill turtle, or five land-based plants. However,
because all mariners have the right-of-passage in Federal waters, there is a potential for
introduction of invasive species like rats, snakes, insects and plants to island ecosystems. The
Council is considering an amendment process to all Fishery Management Plans under its
jurisdiction to develop mitigation measures to reduce the potential introductions of invasive
species to island ecosystems. Thus, for the purposes of this plan, an informal section 7
consultation under ESA may be appropriate.

8. The DFMP should not include Wake or any of the NWRs in the discussion on fishing
communities, as none of the PRIAs have these which conform to the MSFCMA
definitions and there is no evidence that these communities occur at these locations.

Response: The MSFCMA requires all fishing communities to be defined. A consistent
population of people fish at Wake Island and for completeness the FMP describes this group. The
Secretary of Commerce will determine whether this is a true fishing community and whether it
should be included in the final document.

9. Recommend eliminating the phrase “all other coral reef ecosystem marine plants,
invertebrates, and fishes not listed under existing FMPs.”
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Response: Elimination of the phrase would allow any unlisted or undescribed coral reef species to
be unmanaged under this plan. Such an approach would not be consistent with an ecosystem
management approach.

10.  The DEIS violates NEPA by not considering the short- and long-term effects of each
feasible alternative.

Response: This is considered under EIS Section 5.13.2, Resource Tradeoffs; Short-Term Uses
Versus Long-Term Productivity.

11. Recommend the DEIS include discussion on the depth range and other characteristics of
the bottomfish fishery.

Response: This information is already included in Section 3.3 of the EIS.

12. Recommend the DEIS discuss the adequacy of the MSFCMA to provide the Council with
the ability to plan for fisheries management on an ecosystem basis.

Response: While the MSFCMA provides for fisheries to be managed on a species- or species-
group basis, fisheries management is now expected to encompass an ecosystem approach. In the
formulation of this plan, the Council followed the recent NMFS report to Congress by the
Ecosystems Principles Advisory Panel, to the degree practicable.

13.  Recommend the DFMP discuss the by-catch of sharks, and include estimated rates at
which the pelagic fishery kills turtles, seals, seabirds, and discuss the Services BO for the
Effects of the Hawaiian longline fishery on the short-tailed albatross.

Response: The pelagic longline fishery is restricted from within 50 nmi of the NWHI, well
beyond most coral reef ecosystems. These issues are addressed in the pelagics final EIS.

9.4 Public Hearing Comments at the 109" Council Meeting, Ala Moana Hotel
Honolulu, Hawaii, 13 March 2001

9.4.1 Overall General Comments

1. The Council should not take final action on the current draft CREFMP and EIS, as
adequate time and attention were not given to the public comments submitted. (D. Raney)

Response: The Council voted to delay final action on the draft CREFMP and EIS to
accommodate these concerns, in addition to reviewing more closely the comments from
Department of Interior which were received the previous day.

2. The Council should not approve the plan before it is revised to be consistent with the EO.
(S. Fried)
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Response: The Council accommodated this request, and voted to delay final action on the draft
CREFMP and EIS to review this issue. Currently the Coral Reef Ecosystem FMP and EIS
address the provisions of the executive orders to the extent possible.

3. Recommended the Council defer final action on the CREFMP and EIS, as the document
contained new information pertaining to Native Hawaiian issues that were not discussed
with the Fishery Rights of Indigenous Peoples Advisory Panel or Ecosystems and Habitat
Advisory Panel. (T. Harp)

Response: The Council voted to delay final action on the draft CREFMP and EIS to
accommodate these concerns.

9.5 Public Hearing Comments at the 110" Council Meeting, Ala Moana Hotel
Honolulu, Hawaii, 21, June 2001

9.5.1 Comments on Executive Order 13196- NWHI CRE- Reserve

1. Executive Order 13178 and 13196 is the law of the land and the CREFMP should be
amended to conform with the executive orders as they are presently written. (D. Raney, S.
Fried, C. Smith, I. Harp, R. Rufe- CMC letter of 18 June)

Response: Due to the complexity of issues and uncertainties contained in the executive orders,
the Secretary of Commerce has not made a final determination on the interpretation of its
provisions while President George W. Bush’s administration currently reviews the executive
orders. The Coral Reef Ecosystem FMP and EIS now address the provisions of the executive
orders to the extent possible. The NWHI Reserve will be further addressed when the Department
of Commerce has clarified its interpretation of the provisions contained in the executive orders
and establishes final departmental policy on all issues.

2. The Council should work with the Executive Order, and not try to undermine it. (T. Harp)
Response: See response to comment # 1

3. The Council has done a good job balancing the sometimes opposing objectives of the EO
and the MSFCMA in the CREFMP. (J. Gourley)

Response: Noted.
4. The Council’s preferred alternative will allow the fishermen to continue with sustainable
practices and offer protection to the coral reef. The EO closures restrict the fishermen’s

ability to react to changes in the fishing productivity of the different banks.(T. Timoney)

Response: Noted.
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5. The bottomfish grounds are from 50 to 150 fathoms, and most areas in the Reserve are
open to bottomfish to depths as shallow as 25 fathoms, therefore the fishery should not be
affected. (S. Fried)

Response: Although deepwater bottomfish MUS are primarily caught at depths ranging from 50-
150 fathoms, uku is a shallow species caught trolling in waters as shallow as 15 fathoms. In
addition, due to the high bathymetric relief of most reefs and banks in the NWHI, the distance
between the 25 fathom and the 100 fathom contour is sometimes as little as a few yards. To
successfully target bottomfish, a vessel must be able to operate on either side of the preferred
target depth. Apart from simply closing areas to fishing, the EO will constrain fishing operations
in adjacent open areas.

9.5.2 Comments on Marine Protected Areas

1. Implementation of the 0-50 fathom no-take MPA for Rose Atoll would result in a 90%
reduction of the existing protection provided under the National Wildlife Refuge Act.
(D. Raney)

Response: Designation of Rose Atoll as an MPA does not replace the protection offered by its
designation as a NWR. This provision would have an overlay effect, providing additional
protection such as requiring vessel insurance.

2. The size of the boundaries of the no-take marine protected areas is a major weakness of
the CREFMP. (D. Raney)

Response: In developing the MPAs for the CREFMP, the Plan Team and Advisory Panel
recommended no-take MPAs to be established 0-10 fm because it represents the majority of the
developed coral reef ecosystems, and is considered habitat important to both monk seals and sea
turtles in the NWHI. Additionally, under the preferred alternative, the Council selected no-take
MPA 0-50 fm around Laysan, French Frigate and the northern half of Midway, taking into
account fishing activity, representative habitat types of the NWHI and the existing marine
resources and monk seals populations located there.

3. The MPA boundaries in the CREFMP should conform with the outer boundaries of the
National Wildlife Refuges and the National Park Service. (D. Raney)

Response: The Department of Commerce (NMFS) has joint jurisdiction with the Department of
the Interior (USFWS) in certain marine areas and will continue to work in cooperation to manage
fisheries in accordance with the requirements of the MSFCMA and other applicable laws.

4. During hurricanes, fishermen need to be able to anchor within French Frigate Shoals
shallower than 50 fathoms. (W. Strickland)

Response: Regulations do not preclude anchoring in an emergency.
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9.5.3 Comments on Jurisdiction

1. The CREFMP does not recognize the authorities of the State of Hawaii, U.S. Fish and
Wildlife Service, or the NWHI Coral Reef Ecosystem Reserve. (1. Harp)

Response: The CREFMP recognizes the authority of the State of Hawaii to manage marine
resources from 0-3 miles, and acknowledges the authority of the USFWS pursuant to the National
Wildlife Refuge Act as amended. The NWHI Coral Reef Ecosystem Reserve is acknowledged
and addressed in Section 9.3 of the FMP.

2. The CREFMP should recognize the sole management authority and protections currently
afforded to marine resources within existing National Wildlife Refuges (NWR), and the
plan should clarify that NWR authority to manage marine resources and address fishing
activities within their boundaries extends throughout their full geographic extent. (R.
Rufe)

Response: By authority of the MSFCMA, the Department of Commerce, through the NMFS,
manages fishery resource from the shoreline to 200 nm around all PRIAs. Within NWR
boundaries, fishery management responsibilities are shared between the Department of Commerce
and the Department of the Interior. Clarification is sought from DOC and DOI lawyers regarding
the implementation of shared jurisdiction. Jurisdictional issues are discussed in Section 9.3 of the
FMP.

9.5.4 Comments on Permits and Reporting

1. The humphead parrotfish, other unidentified parrotfishes and the large Napoleon wrasse
may be rare in nearshore non-federal waters surrounding Saipan and Tinian, however are
not rare in other areas of CNM], and should not be used to justify implementing special
permits in federal waters. Special permits are not needed to manage coral reef MUS in
CNMI federal waters. (J. Gourley)

Response: Under the preferred alternative, special permits are required for areas of special
concern (i.e., low-use MPAs) determined by the Council as well as for resources of which
virtually nothing is currently known (i.e., potentially harvested coral reef taxa anywhere where
fishing is allowed.) Special permits are not required for currently harvested coral reef MUS. No
MPASs have been designated for the CNML

2. The humphead parrotfish and the Napoleon wrasse should not be banned from capture in
the EEZ of Guam. No studies have been conducted on the offshore banks, just inshore
creel surveys. (M. Duenas)

Response: These species are not currently banned from capture in the EEZ. Available Information
will be compiled and analyzed in the annual report to assess the status of these populations. If
needed, further studies will be recommended.
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9.5.5 Comments on Framework Action

1. The FMP is a dynamic document, and flexible enough to address unknown fishing issues
as they arrive. (J. Gourley)

Response: Noted.
9.5.6 Comments on Fishing Gear and Methods
1. Scuba spearfishing during the day should not be prohibited. (J. Gourley)

Response: The Council discussed this issue at length, and determined that it was important to
protect the fish while sleeping because at this time they have no refuge from fishing gear.
Prohibiting the use of spear with Scuba at night and not during the day, strikes a balance between
the interests of the fishermen with concerns for potential over-harvesting of highly prized species.

2. In support of the CREFMP, except for the framework provision for mirroring federal laws
with the local laws with respect to spearfishing with scuba. This should not be banned, day
or night. (T. Costa)

Response: See previous response.
3. Spearfishing with scuba tanks should not be banned in the EEZ. (D. Lui)

Response: Under the preferred alternative, spearfishing with scuba is banned only in the NWHI
and PRIA, and only at night. This reflects a compromise between the interests of the fishermen
with concerns for potential over-harvesting of highly prized species.

9.5.7 Overall General Comments
1. The NWHI serves as a replenishment area for the MHI. (1. Harp)

Response: Scientific evidence has not documented that this is the case. The circulation is very
complex between the NWHI and the MHI, and does not go in one direction only. The larval
transport phases also vary greatly between individual species.

2. Endemic marine mammals exist in the NWHI, and they should be given priority to take
from the resource before the humans. (T. Harp)

Response: Designated as no take, shallow water 0-10 fm represent the majority of the developed
coral reef ecosystems in the NWHI which provides habitat for the majority of coral reef species of
which, many are believed to be utilize by monk seals as a source of prey. Additionally, French
Frigate Shoals and Laysan Islands represents important areas for monk seals and have been
established as no-take MPAs from 0-50 fm. Under alternative 4, the Council considered
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maximum additional protection to a depth of 100 fathoms, however, chose to provide for a
management plan which balances conservation and protection with sustainable use of resources
under a special permit system in NWHI waters (10-50 fathoms), not designated as no-take.

3. All species should be included in an ecosystem plan, but the CREFMP does not include
the deep-sea bottomfish stocks. (I. Harp)

Response: The deep-sea bottomfish stocks are managed under the bottomfish fishery
management plan, and are subject to the management measures included in that FMP. In addition,
existing FMP fisheries are prohibited in no-take MPAs, are required to have vessel insurance and
must document and report all species targeted and incidentally caught. The FMP also includes a
formal process for plan team coordination to identify and address ecosystem impacts of the
existing FMPs.
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9.6 Written Comments Received on the Draft Coral Reef Ecosystem FMP, Draft
Environmental Impact Statement and Draft Essential Fish Habitat Fish
Habitat for Management Unit Species

During the public comment period held between January 12 and February 26, 2001 (45 days), the
Council received a total of 23 written public comments (provided below) on the Draft Coral Reef
Ecosystem FMP, Draft Environmental Impact Statement and Draft Essential Fish Habitat Fish
-Habitat for Management Unit Species.
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Comparison Between Major Provisions of the WP
Alternative) and the New NWHI Coral Reef Reserve

Prepared by Dave Gulko

RFMC'’s Coral Reef Ecosystem FMP (Preferrred
Established by Presidential Executive Order 13178

WPRFMC Coral Recf Ecosystem Fishery Management Plan Team Member

Management Concerns

Stated Principle Purpose of Each Plan

WEREFMC Preferred Alternative
“To foster sustainable ysc of multi-species
in an ecologically and Ily sensitive
manner, through the use of the precautionary
approach and ecosystem-based fesource mgmit.”

NWHI Coral Reef Reserve/IL0)
“To ensure the comprehensive, strong, and lasting
protection of the coral reef ecosystem and related
marine resources and species of the NWHT.~

Advisory Council Make-up In Terms of
User Group Representation

(Note: both councils have commercial and

| fisher 1

recr i v:a)

There are no native Hawaiian group NGO,
environmental NGO, non-federal marine scientists,
tourism industry representatives, or marine

di s in voling p on the Western Pacific

Repional Fisheries Mgmt Council,

There are three native Hawaiian group NGO, three
environmental NGO, three non-federal marine
scientists, one tourism industry representative, and
one marine educator in voting positions on the
NWHI Reserve Council.

Advisory Council Make-up In Terms of
Management Agency Representation

Note: NWHI Reserve Council provides for
WPRFMC participation on its council, WBERFMC
does not currently provide for NWHI Reserve
participation on its council.

State of HI Dept. Land & Nat'l Resources (Voting)
Nat'l Marine Fisheries Service (Votiog)

US Fish & Wildlife Service (Non-voting)

US Coast Guard (Non-voting)

US Dept. of State (Non-voting)

State of HI Dept. Land & Nat't Resources (Voting)
Marine Mammal Commission (Non-voting)

Nat't Marine Fisheries Service (Non-voting)

Nat'l Marine Sanct. Prog. (Non-voting)

US Coast Guard (Non-voting)

US Dept. of State (Non-voting)

US Dept. of Defense (Non-voting)

US Fish & Wildlife Service (Non-voting)
WPRFMC (Non-voting)

Advisory Council Make-up In Terms of
Outside (HI) Agency Representation with
Voting Power on NWHI Issues

Three from American Samoa (Voting)

Two from Guam (Voting)

Two from CNMI (Voting)

Note: At least 7/13 voting members are from areas
outside Hawai'i.

Nore.

Note: All 15 voting members are from Hawaj'i.

Limited-use MPA Coverage Under Each
Plan (i.c Area of Coverage of Each Plan)

50 fm isobath extending out past 3 am from the
centers of each prominent NWHI atoll, island or
shoal.

50 nm out from centers of each prominent NWHI
atoll, island or shoal; excludes first 3 nm of State
waters around emerged islets and islands.

Management Concerns

General Proposed No-Take MPA Depth
Profiles

WPRFMC Preferred Alternative
10 fm (60') for most areas.

NWHI Coral Reef Reserve/[L0
100 fm (600°) for most areas: though exempts
grandfathered bottomfishers and certain trawling
from 25 - 100 fm in most areas.

No-Take MPA Sites (Limits of No-Take
MPA by Depth)

Note: Coral reefs on the outsides of each of the
atolls, islands and shoals are thought to have most
of their living coral abundance below 10 fm (60)
due to wave exposure.

Kure (10 fm « 60°)

Midway (50 fm = 300°) -- North half only
Pearl & Hermes (10 fm = 60°)

Lisianski (10 fm = 60°)

Laysan (50 fm = 300')

Marso (10 fm = 60')

Gardner Pinnacles (10 fm = 60')

French Frigate Shoals (50 fm = 300")

Kure (100 fm = 600")

Midway - not covered

Pearl & Hermes (100 fm = 600°)

Lisianski (100 fm = 600’, 25 fm = 150’ for GBF)
Laysan (100 fm = 600', 50 fm = 300’ for GBF)
Maro (100 tm = 600", 25 fm = 150° for GBF) ~
Gardner Pin. (100 fm = 600°, 25 tm =150' for GBF)
French Frigate Shoals (100 fm = 600')

GBF = Grandfathered Bottomfishers Necker (10 fm = 60') Necker (100 fm =~ 600", 25 fm = 150" for GBF)
Nihoa (10 fm = 60') Nihoa (100 fm = 600', 25 fm = 150' for GBF) ..

Coral Reef Species Covered Under Each
Plan

Includes all coral reef species EXCEPT those
covered under other WPRFMC plans tegardiess of
their role in the coral reef ecosystem. Species

Includes alf species: unclear which species of *
botiomfish or recreatiosal fish may be exempted
(presume it's only those species for which catch

fy pted from p under this plan  { records exist for the last five years).
lude: Jacks, Groupers, Snappers, Certain Sharks,
and Lobsters,
Lobster Fishery Exempts existing lobster fishery from all rules Closed within the Reserve based on 0 leve) of
except No-Take MPAs. fishing in 2000.
Bottomfish Fishery Exemp g b fish fishery from all rules | Must follow all rules and regulations. Fishery
except No-Take MPAs. limited to those permit holders which have fished in

the NWHI during the last § years, cap is average of
last 5 year's take.

Precious Coral Fishery

Exempts existing precious corat fishery from al}

Gear Restrictions

rules except No-Take MPAs.

Closed within the Reserve based on 0 level of”
fishing in 2000

Prohibits habitat-destructive and non-sclective gear

Severely limits any new gear types fu
grandfathered bottomfishers and recreational
fishery, Allows limited gear types for research,

use BUT EXEMPTS EXISTING Lobster,
B fish and Pr Coral Fisheries that may
use such gear. Allows use of fish traps, d

bets and seine nets.

and native I{ ian gathering uses,

All other gear use prohibited.

Dave Gulko, January, 200!




Management Concerns
Bioprospecting

WPREMC Preferred Alternative

Allows for harvesting of corals and rare reef
species in the NWHI through use of permit.

NWHI Coral Reef Reserve/EQ
As y stated, biopr ing is not an
allowed activity within the Reserve.

Marine Omamental Collection

Allows for expanding the marine ornamental
industry to the NWHI through use of permit.

As currently stated, marine omamental collection is
not an aliowed activity within the Reserve,

Vessel Monitoring System (VMS)
Requirements

Currently only applies to Longline fishery, all
others exempt. Existing VMS system is non-
automated and restricted in terms of its use for

Recreational Fishing

enforcement, early warning and management.

Calls for use of VMS for all vessels entering or
transiting the Reserve if warranted.

Prohibits SCUBA spearfishing at night. Requires
permit for recreational fishing at Midway. Limits
gear use.

All currently existing levels of recreational fishing
effort are capped at 2000 levels outside of No-Take
MPAs. Limits gear use.

Native Hawaiian Uses

Allows new fisheries and fishing by indigenous
people under special permit. Allows harvest of live
rock and coral under permit (even though the
products would be brought back into State waters
and may be in conflict with existing State law).

Native Hawaiian non-commercis! subsistence,
Itural, or religi uses may inue, to the

extent consistent with existing law, within the

Reserve and Reserve Preservation Areas.

Bycatch Provides no protection for bycatch caused by Eliminates bycatch except that occurring by
existing lobster, bottomfish, precious coral or grandfathered b ishers and recreational
recreational fisheries. Note: Over 190 bycatch fishing. Provides for oversight and modification 1o
species have occurred in recovered traps in the reduce bycatch.
NWHI lobster fishery.

Habitat Damage Provides no protection for habitat damage caused Eliminates habitat destruction except hat occurring

by existing lobster, bottomfish, precious coral or
recreational fisheries.

by grandfathered bottomfishers and recreational
fishing. Provides for oversight and modification to
reduce habitat d:

Discharge of Materials

No authority to regulate.

Regulates discharge of materials into Reserve
waters.

Non-Fishing Activities

No authority to regulate.

Regulated much like a National Marine Sanctuary
where activilies are assessed for their impact on the
Reserve.

Dave Gulko. January, 200)
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Compaﬁson Between Major Provisions of the WPRFMC’s Coral Reef Ecosystem FMP (Prefervred

Alternative) and the New NWHI Coral Reef Reserve Established by Presidential Executive Order 13178 -
Prepared by Dave Gulko

NManagement Concerns WPRFMC Preferred Alternative NAYHI Coral Reel Reserve/120

*“Tu foster sustainable yse of mult-species “To easure the comprehensive, sirong, and lasting

Stated Principle Purpose of Each Plan TCsources in an ccologically and culturally sensitive protection of the coral reef u;olynlM{ sod related

manner, through the use of the precsutionary marine resources and species of the NWHI."

pproach and ecosystem-based resource mgmt”
Advisory Counci) Make-up In Tenms of There are 00 sative Hawaiian group NGO, There are three native Hawaiian group NGO, three
User Gmup Representation cavironinental NGO, non-federal marine scientists, | envisronmental NGO, three non-federal marine
. R tourism industry representatives, or masing scientists, one tourism industry represcntative, and

(Note: both councils have compercial and educaturs in voting positions on the Western Pacific | one marine cducator in voting positions on the
recreational fishes representatives) Regional Fisheries Mot Counci, NWHI Reserve Council.
Advisory Council Mnke-up In Terms of State of HI Dept. Land & Nat') Resources (Voting) | State of HI Dept. Land & Naty Resources {Voting)
Mana gement Agency chnsenlari on Nat'} Mariac Fisheries Service (Voting) Marine Mammat Commigsion Non-voting)

US Fish & Wildlife Service (Non-voting) Nat') Marine Fisheries Service (Noo-vating)

. ) US Coast Guard (Non-voting) Nat') Marine Sanct. Prog. (Non-votiog)

Note: NWHI Reserve Council provides for US Dept. of State (Non-voling) US Cosst Guard (Non-voting)

WPRFMC participation ob its council, WFRFMC
does not cumrently provide for NWHI Reserve
panicipation on its counci).

US Dept. of State (Non-voting)

US Dept. of Defense (Non-voting)

US Fish & Wildlife Service (Non-voting)
WPRFMC (Non-voting)

Advisory Council Make-up In Termns of Three from Amcrican Samos (Voling) None.

Outside (HI) Agency Representation with | Tvo from Guam (Voting)

. Two from CNMJ (Voting)
Vo""g Power on NWHI Issues Note: Af least 713 voting members are from arcas Note: All 15 voling members ase from Hawaij‘i.

outside Hawai'i.

Limiled-use MPA Coverage Under Each 30 fm isobath extending out past 3 nm from the 50 nm out from centers of each prominent NWI0
Plan (i.¢ Area of Covcmgc of Each Plan) centers of each prominent NWHI atall, island or atoll, island or shoal; excludes 13t 3 nm of State
’ shoal, Walers around emerged islets and islands,

Mansgenient Concerns

WPRFMC Preferred Allernative NWHI Coral Reef Reserve/L0

General Proposcd No-Take MPA Depth 10 fin-{60°) for most areas. 100 [m (600°) for most areas; though exempts
Profiles @andfathered bottomfishers and certain trawling
from 25 - 100 fm in most areas.
No-Take MPA Sites (Limits of No-Take Kure (10 fm = 60°) Kure (100 fm ~ 600')
MPA by Depth) Midway (50 fm = 300°) - North hatf only Midway - not covered
Pearl & Hemes (10 fm = 60') Pwl&llmu(lmfmnm')
Note: Coral reefs on the outsides of each of the Lisianski (10 fm = 60°) Lisianski (100 fm = 600", 25 fm = 150° for GBF)
stolls, islands and shoals are thought to have most Laysan (50 fm ~ 300') Laysan (100 fim ~ 600", 50 fm = 300 for GBY')
of their living coral abundance belaw 30 fm (60') Maro (10 fr = 60°) Maro (100 fim = 600", 25 fm ~ 150* for GBF)
dut to wave exposure. Gardner Pinnacles (10 fm = 60') Gardner Pin. (100 fm = 600", 25 fm w150 for GBF)
Freoch Frigate Shoals (50 fm « 300°) Freach Frigate Shoals {100 fm = 600°)
GBF = Grandfathered Bottomfishers Necker (10 fro = 60') Necker (100 fm = 600°, 25 fin = 150° for GBR)
Nihoa {10 fm = 60') Niboa (100 fm = 600" 25 fro = 150" for GB|
Coral Reef Species Covered Under Each Includes at) coral reef species EXCEPT those Includes o specics; unclear which species of
Plan covered under other WPRFMC placs regardiess of battomfish or recreational fish may be pued
their role in the coral reef ecosystem. Species {presvrue it's only those specles for which catch

currently exempted from protection under this Plan | records exist for the Jagt five yeary),
include: Jacks, Groupers, Snappers, Certain Sharks,

and Lobsters.
Lobster Fishery Exemopts existing lobstes fishery from al) rules Closed witkin the Reserve based on 0 level of
except No-Take MPAs. fishing in 2000,
Bottomfish Fishery Exempts existing b fish fishery from all rules Must follow all rules and regulations. Pishery
except No-Take MPAs. limited 10 those permit holders which have fisbed in
the NWHI during the fasy 5 Years, cap is average of
Jast S year's take. \
Precious Coral Fishery Exeropts existing precious cosal fishery from ali Clased within the Reserve based on 0 level of
: rules except No-Take MPA;, fishing in 2000.
Gear Restrictions Prohibits habitat-destructive and non. selective gear | Severely limits any new pear types for
use BUT EXEMPTS EXISTING Lobster, @andfathered bottwmfishers and recreational

Botomfish and Precious Coral Fisheries that may fishery. Atiows limited kear types for rescarch,

use such gear. Allows use of fish 1aps, surround management snd native Hawajian gaticring uses.
nels and ceine nets, All other pear use prohibited,

Dave Gulkn January, 2004



Management Concerps
Eiopmspecting

Marine Omamental Collection

Vessel Monitoring System (VMS)
Requiremens

WPRYMC Preferred Allernalive

Allows for harvesting of corals and rare reef

species in the NWHI through use of permit.

NWHI Coral Reef Reserve/EQ
Ax currently stated, bioprospecting is mot an
2llowed activity within the Reserve.

Allows for expanding the muasine omamental
industry to the NWHI throuph use of permit.

As currently staied, marine ormaments| collection is
not an allowed activity within the Reserve,

Currently only applies to Longline fishery, alt
others exempt. Exisliog VMS system is non.
viomated nd restricicd in terms of its use for
enforcement, early wamin, and managemen.

Recreational Fishing

Calis for use of VMS for all vessely entering or
ansiling the Reserve if wamanied.

Prohibits SCUBA spearfishing st night. R quires
pertait for recteational fishing a1 Midway. Limits
gear ose,

All ly existing levels of recrestional fishing
effort are capped s 2000 levels outside of No-Tke
MPAs. Limits pear use.

Native Hawaiian Uses

Bycatch

Habitat Damage

Discharge of Materials

Non-Fishing Activities

Aliows new fisherics and fishing by indigenous
peaple under special permit. Allows harvest of five
rock and coral under permit (even though the
products would be brought back into Siate waters
and may be in conflict with Cxisting State Jaw).
Provides no protection for bycatch caused by
eristing lobster, bottomfish, precious coral or
vecreational fisheries. Note: Over 190 bycatch
species have occurred in fecovered traps i (he
NWHI lobster fishery.

Provides ao protection for habitat damage cavsed
by existing fobster, bottomfish, precinus corel or
recreational fisheries.

No suthority 10 regulate.

No suthority 10 reulate -

Reserve,
\

Native Hawsiian noa-commercial sabsistence,
cultural, or refigions uses may conlinue, 10 the
Exient consistent with cxisting Isw, within the
Reserve and Reserve Preservation Areas,

Eliminates bycatch encept that vecurring by
grandlathered bottomfishers and fecreational
fishing. Provides for oversight and modification 1o
reduce bycaich.

Eliminates habitat destruction except that ocewring
by grandfathered b fishers and recreaiional
fishing. Provides for oversight and modification 1o
reduce habitat damape.

Regulates discharge of materinls into Reserve
waters )

Regulated much like a Nationa) Marine Sanctuary
Vehere aclivities are assesseq for their impact on the

Dave Guiko January, 2001
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