Na Koa Ikaika o Ka Lahvi Howai'i

PO Box 6377 Hilo, Hawaii, 96720
Convener: Mililani B Trask email: mililani.trask@icllchawaii.com

July 28, 2016

To: President Barrack Obama

The White House

1600 Pennsylvania Ave, N.W.

Washington D.C. 20500
From: Mililani B. Trask

Convener, Na Koa Ikaria Kalahari Hawaii

ECO-SOC Affiliate to Indigenous World Association

Melissa Moniz
President, Kai Ulla Ponto’s Hawaiian Civic Club of Texas

Re: Proposed Expansion of the US Northwest Hawaiian Islands Marine Monument

Aloha Mr. President,

Our organizations filed objections with the United States and the World Heritage
Committee (WHC) when the US proposed establishing the Papahanaumoku Monument.
Our objections were based on the fact that the Monuments rules and regulations deprive
native Hawaiians and Hawaiians of their fishing rights, commercial and subsistence, while
allowing unlimited sustenance fishing for the US Military and the International tourism
industry.

These limitations were unilaterally imposed by the United States and the WHC without
consultations with Hawaiians and without our Free, Prior and Informed Consent.

The area of restriction lies within the boundaries of the State of Hawaii. These are not
international waters. When Hawaii was admitted into the Union, the U.S. imposed a trust
obligation to utilize State ceded lands and submerged lands “to better the conditions of
native Hawaiians”. Since that time, the United States has had a unique trust relationship
with our peoples and an obligation to ensure that Hawaiian trust assets, including State
marine resources in State waters, are used to “better the conditions of native Hawaiians”.
The imposition of these restrictions not only violates specific provisions of the UN
Declaration on the Rights of Indigenous Peoples, but also threatens our food security and
that of the entire State of Hawaii.

In addition to fishing, Hawaiians have cultural rights to gather cultural resources and to
worship at the many sacred heiau located within the Monument. These rights are
enshrined in the United Nations Declaration on the Rights of Indigenous peoples., which
you supported.

We want to bring to your attention the findings of the Human Rights Council Expert
Mechanism on the Rights of Indigenous Peoples in its Report on the Promotion and
protection of the rights of indigenous peoples with respect to their cultural heritage
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dated 11 May 2015 (A/HRC/EMRIP/2015/2 ) which confirms these problems within WHC
sites including the Monument. It states in part:

“56. The establishment of World Heritage sites, or other forms of protected areas, often has
a negative impact on indigenous peoples because, often, their ancestral rights over their
lands and territories are not respected or protected. In many nature-protected areas,
including areas inscribed on the World Heritage List, narrow restrictions are imposed on
traditional practices and activities, such as hunting, gathering, farming or animal
husbandry, in violation of the cultural and subsistence rights of indigenous peoples. To be
included on the World Heritage List, sites must be of “outstanding universal value”, a
concept that can lead to management frameworks that prioritize the protection of those
heritage aspects at the expense of the land rights of indigenous peoples or one specific
interpretation of the site to the detriment of other interpretations. As a result, the
protection of world heritage can undermine indigenous peoples’ relationship with their
traditional lands, territories and resources, as well as their livelihoods and cultural
heritage, especially in sites where the natural values are deemed to be of outstanding
universal value but the cultural values of indigenous peoples are not taken into account. ”

The Hawaiian Community is overwhelmingly opposed to the Expansion of the Monument
as evidenced by the opposition of the Hawaiian Civic Clubs. We read with interest the letter
forwarded to you by Senator Schatz dated March 23d 2016 that stated that it was “critical”
that your administration “commence direct and meaningful engagement with Hawaii
stakeholders who have an interest in this special place and its surrounding waters.”

To date, neither your administration nor Mr. Schatz have held consultations with our
Hawaiian fishermen & Hawaiian communities.

We oppose the expansion of the Monument and reiterate our request that the United States
convene a Consultation with our peoples on this initiative here in the State of Hawaii. We
request your administration listen to the perspective of the US WESPAC, the body directed
by federal law to work with communities to protect and manage fisheries.

We forward herewith our Objection to the initial declaration of the Monument and
incorporate this Objection by reference.

Regards,

M B

Convener, Na Koa Ikaria Kalahari Hawaii



Page #1. Objections and Claims of NaKoa lkaika KalLahui Hawaii and
The Koani Foundation to the Nomination of the Northwest Hawaiian
Islands Marine Monument (NWHI) to the UNESCO World Heritage
List & to the UNESCO/WHC Pacific Action Plan:

Obijections:

1. Petitioners object to the nomination of the ‘“Papahanaumoku” (NWHI)
Monument to the UNESCO/World Heritage List by the USA and the State of
Hawaii. The US/State nomination constitutes a breach of trust and violation of State
Constitutional law that requires that the territories and resources of the NWHI are
held in trust for the “betterment of conditions of native Hawaiians”. In addition,
Petitioners object because of violations of international law set forth herein and
because we and other indigenous Hawaiians have not been afforded our right of
consultation, and are negatively impacted by Federal processes which abridge our
rights to sustenance, and to economic, cultural and social development in the
NWHI. Petitioners and other Native Hawaiians have not given their free, prior and
informed consent to the listing of the NWHI as a World Heritage Site. The
management plan proposed by the United States abridges Indigenous rights, does
not meet the criteria for WH listing and contains numerous misrepresentation and
omissions.

2. Petitioners object to the UNESCO/WHC processes and procedures that have had
the effect of excluding petitioners and other Native Hawaiians from the nomination
and evaluation process and which have been undertaken in secret and in violation of
petitioners’ human rights set forth herein;

3. Petitioners object to the UNESCO/WHC Pacific Action Plan and to the
UNESCO/WHC processes and procedures that have excluded the indigenous
peoples of the Pacific from meaningful participation in the Plan, and subjected their
lands, territories and resources to increased State and international control.

EXECUTIVE SUMMARY

The Koani Foundation and NaKoa lkaika KalLahui Hawaii (Petitioners) are indigenous
Hawaiian Organizations who are objecting to the World Heritage nomination of the
“Papahanaumoku” Monument by the United States and the State of Hawaii. They have a
long history of interfacing with the United Nations System and have attended and
actively participated in UN work relating to the Declaration on the Rights of Indigenous
Peoples, as well as many meetings of various UN bodies which address indigenous
issues, and numerous international meetings under various Conventions including the
Convention on Biological Diversity, the UN Framework Convention on Climate Change,
the World Heritage Convention, and the Human Rights Conventions.



NaKoa/Koani object to the nomination on two grounds: 1) the NWHI Monument is part
of the Ceded Lands Trust created as part of the Hawaii Statehood Compact “for the
betterment of conditions of native Hawaiians”. It is a trust asset which the State of
Hawaii manages pursuant to strict fiduciary responsibilities which are constitutionally
prescribed, and which have been the subject of significant statutory and juridical
interpretation; 2) NaKoa/Koani also object as traditional owners of the NWHI with
human rights to the lands, territories and resources which comprise the ‘Monument” and
which were “federalized” by Presidential Proclamation of George W. Bush in 2006 to
facilitate the nomination. In the process, Native Hawaiian human rights and beneficiary
rights and entitlements to their trust lands have been terminated. For example, sustenance
fishing is now only allowed to fishermen as long as they agree not to bring home fish for
their families! In addition, the Bush Proclamation exempted all US Military activities in
the Monument from the requirements of federal environmental law. These uses include
military maneuvers and missile launching which petitioners do not support as part of the
Conservation Management plan under WHC guidelines.

Nakoa/Koani objections are based in part on the exclusionary processes, which the
United States utilized in the nomination, which did not include broad and transparent
consultations with the beneficiaries of the trust but were limited to participation of a few
individuals who were federal advisors and in some cases federal employees, and paid
contractors. Petitioners object to the denial of their rights including their right to freely
pursue their economic, cultural and social development in the Monument and the lack of
procedures to accommodate their sustenance rights and cultural practices.

Nakoa/Koani refer to ongoing State Court Litigation that is challenging the refusal of the
State of Hawaii to apply State environmental law to numerous activities being
“permitted” by the USNOAA in the Monument, including numerous permits for
extraction research. In addition, they document the introduction of coral diseases into the
pristine waters of the Monument by USNOAA permit holders, and the ongoing failure of
the USNOAA to monitor and enforce biosafety standards in the Monument. Petitioners
support this litigation and do not believe that the nomination of the USA should be
addressed by the World Heritage Committee before the Court delivers its ruling on the
issues before it which directly relate to environmental and conservation management of
Native Hawaiian trust assets in the Monument.

NaKoa/Koani also object to the taking of the sacred name “PAPAHANAUMOKU” and
to its use by the Unites States to designate the monument as it is clearly the collective
intellectual property and heritage of the Native Hawaiian peoples.

Nakoa/Koani question the Advisory Bodies’ (ICOMOS and IUCN) capacity to be
independent (IUCN) and object to the processes followed by the site evaluators who are
supposed to meet with all stakeholders including indigenous peoples who are
practitioners, fishermen etc. This did not occur although the evaluators spent nearly a
month in Hawaii during which time they flew to Hilo to tour the volcano and visit the
Museum, had dinner on a replica of the Hokulea, had a 2 ¥z week “cruise” of the NWHI,
and met with Native Hawaiians who are “cultural advisors” of the USA.



Petitioners also object to the UNESCO/WHC Pacific Action Plan that was drafted and
developed without the meaningful participation of indigenous peoples who are customary
landowners and still exert control over 90% of the territories of independent Pacific
States. Nakoa/Koani refer to several UN human rights reports and documents, including
the World Heritage Committee’s own Operational Guidelines, that impose upon
UNESCO and the WHC (and its advisory bodies) an affirmative obligation to implement
the provisions of the UN Declaration on the Rights of Indigenous Peoples in their work.
Nakoa/Koani cite specific examples of how World Heritage designations on the lands of
indigenous peoples have created serious human rights problems and in some cases
resulted in the relocation of indigenous peoples.

RECOMMENDATIONS:

1. Regarding the World Heritage nomination of the NWHI (“Papahanaumoku”):

a. NaKoa/Koani recommend that the UNESCO/WHC defer action on the nomination
of the NWHI and request that the Obama Administration consult with PETITIONERS
to resolve issues relating to the rights of indigenous Hawaiians to access their trust
resources in the NWHI (including sustenance rights), and to provide a fair process for
Hawaiians to obtain permits for cultural and other uses of their resources in the NWHI.

b. Nakoa/Koani recommend that the UNESCO, WHC, ICOMOS and IUCN (incl.
TILCEPA) agree to send representatives to attend a consultation in Hawaii, hosted by
Nakoa/Koani, at which time data, information and personal testimonies of
practitioners and fishermen will be provided to them.

2. Regarding the procedures and processes utilized by UNESCO/WHC and their failure
to integrate the human rights protections contained in the UN Declaration on the
Rights of Indigenous Peoples or adopt internal policies relating thereto:

a. Nakoa/Koani recommend that the UNESCO/WHC immediately convene a Working
Group of Indigenous Experts, including experts from the Pacific, the Special
Rapporteur on the situation of human rights of indigenous people (Jim Anaya),
representatives of the UN Permanent Forum on Indigenous Issues, and others.

b. Tasks of the Working Group will be 1) to draft an overarching policy on Indigenous
Peoples (Model Policy) to guide the work of UNESCO and the WHC, incl. the work
on the Pacific Action Plan; and 2) to create a framework for meaningful consultation
between UNESCO/WHC and indigenous Pacific Peoples on the Pacific Plan.

3. Regarding the UNESCO/WHC Pacific Action Plan:

The UNESCO/WHC should defer adoption of the Pacific Action Plan until it has
adopted a framework policy on indigenous peoples (referred to in 2 above) and a
process for consultation. Thereafter, UNESCO/WHC should initiate consultations with
all indigenous Pacific peoples in order to ensure their involvement in the conservation
and management of their heritage and the inclusion of protective measures to ensure
that their human rights, including their rights to fish, are acknowledged, preserved and
integrated into the plan.
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Section I:
Claims of Petitioners and violations of the Human Rights of Hawaiians
whose lands territories, resources and trust assets in the Northwest Hawaiian
Islands are being expropriated by the United States and the UNESCO/WHC.

I.1. Petitioners:

Na Koa lkaika KalLahui Hawaii and The Koani Foundation (Nakoa/Koani) are
indigenous Hawaiian NGO’s who have participated in the work of the United Nations for
several years in the areas of human rights standard setting, in forums such as: the UN
Working Group on Indigenous Populations (WGIP), the Intersessional Working Group
on the Draft UN Declaration on the Rights of Indigenous Peoples, the Convention on
Biological Diversity (CBD), the Expert Mechanism on the Rights of Indigenous Peoples
(EMRIP) and the UN Human Rights Council. Nakoa lkaika is an affiliate of the
Indigenous World Association which holds an ECOSOC credential (consultative status)
under UN procedure. Petitioners have monitored the UNESCO/WHC Pacific processes
consistently for 8 years during which time petitioners have also participated in efforts by
the USA to impose “Sanctuary” status on the North West Hawaiian Islands (NWHI)
through the public hearing process until it was terminated by ‘Presidential Proclamation’
#8031 by President George W. Bush. Nakoa/Koani membership support the litigation
initiated in 2009 against the State of Hawaii for failing to enforce State environmental
laws in the context of US Military activities and extraction research being undertaken in
the Northwest Hawaiian Island Marine Monument referred to as “Papahanaumoku”.

I.2. Petitioners Interest:

NaKoa/Koani are NGO’s whose membership consists of native Hawaiians and their
descendants Several of the members of Nakoa/Koani are also members of Kahea, the
Hawaiian Environmental Alliance (Kahea) and the llioulaokalani Coalition. These
organizations are collectives of Hawaiians that advocate for environmental conservation
and human rights for indigenous Hawaiians.

NaKoa/Koani are beneficiaries of the lands, territories and oceanic resources of the
Northwest Hawaiian Islands, and hold equitable legal title to these territories. Hawaii is
the only State in the US where all ‘public’ lands are held in trust for the “public’ and for
“...the betterment of conditions of native Hawaiians”. In all other States, the public lands
and resources are held in trust only for the public. The special trust obligations of the
State and Federal government have devolved because of the status of Hawaii as an
independent Nation prior to the overthrow of its lawful government by armed forces of
the US in 1893. As a result of these historic events, Hawaii was inscribed as a Non Self-
Governing Territory by the United Nations in 1946. In 1959 when US Statehood was
imposed on the territory of Hawaii, a special arrangement was memorialized in the
Statehood Admissions Act that impressed upon all of the public land and oceanic
(submerged lands) areas a trust specifically for indigenous Hawaiians. This was a
condition of Statehood.



NaKoa/Koani raise objections to the nomination of the United States in 2 respects:

As indigenous peoples who have owned, used and occupied the lands, territories and
resources of the NWHI from time immemorial and whose human rights elucidated in the
UN Declaration on the Rights of Indigenous Peoples (UNDRIP) are being violated.

We also raise objections as beneficiaries of the Ceded Lands Trust established pursuant
to Section 5(f) of the State of Hawaii Admissions Act. The territories and resources,
which are subject to the US nomination, are trust assets of the Native Hawaiian peoples
bringing these objections.

[Note: The rights of Native Hawaiians to their lands and resources are founded upon laws of the
Kingdom, Hawaiian custom and usage, several provisions of the State Constitution, and
innumerable statutes and county ordinances. They have been the subject of multiple judicial
interpretations in State and Federal court. All information relating to these Hawaiian rights has
been omitted from the US Nomination. Nakoa/Koani will present these legal underpinnings and
cases to the UNESCO/WHC at the Consultation referred to in Section VI herein.]

I.3. Human Rights of Native Hawaiians violated by the ‘Papahanaumoku’ World
Heritage Nomination

NaKoa/Koani are Polynesian indigenous peoples of the Pacific. From time immemorial,
we and our ancestors have used, occupied and developed the Oceanic resources of the
Hawaiian Archipelago, including the Northwest Hawaiian Islands. Nakoa/Koani claim
the abridgment of the following human rights, collectively and for individual Hawaiians,
as set forth in the United Nations Declaration on the Rights of Indigenous Peoples with
respect to the nomination of the NWHI to the UNESCO/WHC for listing in the WH List:

1. Petitioners have the right of Self Determination, to determine their political status and
freely pursue their economic, social and cultural development. We have the right to be
consulted about any activity impacting our lands and resources and to give our free, prior
and informed consent to such activities (Articles 3, 4, 18, 19, 32 UNDRIP and Avrticle 1
ICESCR). We have not been consulted on the US nomination of the NWHI which has
terminated our collective and individual rights to fish and pursue our economic, cultural
and social development on our trust resources in the NWHI.

2. With respect to our lands, territories and resources: we state that our lands and
resources in the NWHI have material, cultural and spiritual dimensions for our peoples,
that we are inextricably tied to, and our survival and economic sustainability are
dependant upon maintaining our rights to use, occupy and develop our land and Ocean
based resources, including the territory of the North West Hawaiian Islands. We claim
that these rights are vested in our peoples collectively by reason of our traditional
ownership and traditional occupation of these territories as well as through Western trust
law. We have a right to strengthen and maintain our distinct spiritual relationship with
our lands and resources, including waters and coastal seas, and to uphold our
responsibilities to future generations in this regard (Articles 25, 26, 27, 28, 29 UNDRIP).

With respect to our natural resources, including our resources in the Northwest Hawaiian
Islands: Nakoa/Koani raise the US/Hawaii Statehood Compact under which the Ceded



Lands Trust, including the Northwest Hawaiian Islands, was established and set aside for
the “betterment of conditions of native Hawaiians”. Petitioners note that the US is not the
owner of these Oceanic resources but that the State of Hawaii holds these resources for
Hawaiian people who are members of the “public” and for native Hawaiians. State
authority over these waters is verified in the Federal Register referencing the monument.
50 CFR Part 404, Doc No. 060824225-6225-01.

Petitioners also claim ownership of these resources under international human rights law
as set forth in the UN Declaration on the Rights of Indigenous Peoples by virtue of our
traditional ownership, use and control of these territories. Therefore we assert our right to
be secure in our means of subsistence (including sustenance fishing and gathering) and
development and to engage freely in all Hawaiian traditional and economic activities in
the waters of the monument. In keeping with our cultural practices and traditions set forth
in the Paoakalani Declaration (Exhibit 1), we assert our right to consent to or approve and
permit or license in the NWHI relating to extraction, extractive research in our territorial
waters, resource assessment, prospecting and all other scientific, academic government or
private sector undertakings. (Arts. 20, 25-32 UNDRIP, ILO Convention No. 169, Art. 15-
19, CBD Art. 8j, UNDG Guidelines on Indigenous Peoples’ Issues)

3. With respect to the Environment and Conservation: we state that we individually, and
our peoples collectively, have the right to the conservation and protection of the
environment and the productive capacity of our territories and resources, and the right to
participate directly in the design and implementation of conservation on our lands,
territories and resources. The United Nations Development Group’s (UNDG) Guidelines
on Indigenous Peoples’ Issues specifically state in this regard: “The spiritual relationship
of indigenous peoples to their lands and territories and environmentally sustainable
practices have been recognized and conservation efforts on indigenous lands, including
the establishment of new and management of existing protected areas, have to take place
with the free, prior and informed consent and full participation of the communities
concerned”. The exclusionary process utilized by the USNOAA and the UNESCO/WHC
have denied us our right to give our free, prior and informed consent to activities on our
lands and to ensure that our lands and resources are managed in a sustainable and
culturally appropriate way.

4. With respect to exempted military activities and US approved extraction research we
assert that the United States failed and continues to fail to take effective measures to
ensure that no storage or disposal of hazardous materials takes place in our territories
(Art. 29 UNDRIP). The USNOAA allowed and permitted research that transported coral
diseases into the pristine coral beds of the NWHI and failed to impose and monitor
biosafety protocols in the NWHI. We oppose any military activities that take place on
our lands, including the ceded land trust assets of the Northwest Hawaiian Islands,
without effective consultations with us (Art. 30 UNDRIP) subject to our free, prior and
informed consent. In addition, petitioners object to ongoing US military activities in the
Monument which have not been subject to scientific assessment under an environmental
impact statement.




5. With regards to our traditional knowledge, intellectual property, intangible heritage
and cultural expressions in the NWHI: Nakoa/Koani assert all rights set forth in the
Paoakalani Declaration (Exhibit 1) and under international law, including our collective
right to maintain, preserve protect and utilize all cultural manifestations including sacred
knowledge, chant, oli mele, as well as the use and preservation of geographical areas
(NWHI) and geophysical features (mountains, waters etc.).

Petitioners claim collective ownership of the sacred place names and all sacred places in
the NWHI, & associated knowledge including the name of our sacred mother,
PAPAHANAUMOKU - Papa, Mother of the earth who birthed our island homeland.
(Article 31 UNDRIP, see also Convention on Cultural Expressions, Art. 7; Convention
on Safeguarding Intangible Cultural Heritage; Art. 15; CBD Arts. 8j, 10c and 15, and
International Covenant on Civil and Political Rights, Art 27.) This sacred name has been
taken by the US Government and used in its official reports on the NMHI a well as
attached to the Monument. The US should relinquish this sacred name and revert to the
original name, the NWHI.

Section I1I:
Concerns relating to the UNESCO/WHC Pacific Action Plan

The designation of Papahanaumoku is part of a larger effort on the part of the
UNESCO/WHC to expand the number of world heritage sites in the Pacific.

Petitioners have tracked the UNESCO/WHC effort to expand World Heritage sites in the
Pacific since the publication of the Report of the 2005 meeting on a “Thematic
Framework for World Cultural Heritage in the Pacific” in Port Vila, Vanuatu. This
tracking was initiated because the report identified Hawaiian sacred sites located in
French Occupied Polynesia, most notably Te Po, Taputapuatea. In addition the report
targeted certain sites of interest to the WHC including ‘places of the dead’, ‘religious
places’, ‘ceremonial places’, “horticultural sites relating to taro’ and ‘associative cultural
landscapes’. No sites or areas within the State of Hawaii were identified at that time, but
sites that are sacred to Hawaiians and part of the Hawaiian culture and history located
outside the boundaries of the State were included.

NaKoa/Koani monitored the outcomes of the Vanuatu meeting in 2005 that discussed and
decided the thematic framework for the Pacific Action Plan. In 2008, at the Pacific World
Heritage Workshop in Cairns Australia, the direct involvement of indigenous peoples in
management of marine sanctuaries was discussed but no concrete action was taken to
integrate participatory process for indigenous Pacific people in the evolving plan. No
Hawaiians were included in these meetings nor was any mention made of the designation
of the Northwest Hawaiian Islands.

In early 2009, the UNESCO and the WHC posted Internet notices regarding a State
meeting in Maupiti in November 2009. The purpose of the meeting was to finalize the
Pacific Action Plan, and receive input on progress made by States. The postings indicated
that the Pacific Plan would be finalized in Maupiti and thereafter nominations would be



voted on by the World Heritage Committee at its meeting in Brazil in July/August 2010.
Following the meeting in Maupiti, the WHC Internet posting stated that the gathering had
“resulted in a Pacific World Heritage Action Plan (to be posted soon)” and mentioned
that the “local authorities” had “promoted during the Workshop the elaboration of an
“Ocean Declaration” which was being appended to the Action Plan.

In April 2009 NaKoa/Koani received the graphic report issued by the UNESCO World
Heritage Center entitled “Progress Against the Pacific 2009 Action Plan”. This 14-page
graph set out in detail the activities being undertaken by various UN bodies to implement
the Acton Plan as well as an implementation timetable. The Progress graphic made no
mention of and had no reference to the inclusion of the indigenous customary landowners
or indigenous Peoples of the Pacific in the planning or management process for WH sites,
and did not mention or include consultation with indigenous peoples of the Pacific in its
timetable or list of activities. In addition, email correspondence with indigenous peoples
from areas in the Pacific that were being ‘explored’ by UNESCO/WHC revealed that
none of the peoples were being included in the ongoing efforts of the WHC relating to the
‘Pacific Action Plan’. It was clear that Pacific indigenous peoples were being excluded
from the Plan.

On November 14, 2009 Petitioners received a global email from Sen. Tuheiava in
Maupiti distributing “The Maupiti Declaration on Oceans”, which he represented as the
outcome document of the official meeting of indigenous representatives in Maupiti that
was to be attached to the Pacific Action Plan as a supporting document. No copy of the
Plan was attached. In later emails Tuheiava admitted that neither he nor any of the State
appointed delegates to the Maupiti meeting actually had a copy of the Plan. Senator
Tuheiava referred Petitioners to Bill Aila (USNOAA Honolulu) who did not have the
Plan but who referred us to Giovanni Boccardi (UNNESCO), who referred us to the US
National Park Service, which in then recommended we contact USNOAA!

From November 2009 to April 2010 Petitioners sought to obtain a copy of the Pacific
Action Plan in order to review the Plan and prepare comments to the WHC and States on
the Plan before it is acted upon by the States in Brazil in 2010. Petitioners contacted
UNESCO, the “local authorities” (Senator Tuheiava), the US National Oceanic and
Atmosheric Administration (NOAA), and Hawaiian Cultural Advisors to the USA who
attended the Maupiti meeting. However, no one had a copy of the plan or the outcome
documents of the meeting, and none was ever posted.

After months of emailing for clarification to the USNOAA, UNESCO and Sen. Tuheiava,
Petitioners finally received an email from UNESCO staff member Giovanni Boccardi on
April 20", 2010 admitting that the Maupiti meeting was a State meeting attended by State
representatives some of whom ... “....considered themselves indigenous..”. Boccardi
also noted that the Maupiti Declaration was not a UNESCO document, and that it also
was not part of the Pacific Plan.

The Maupiti Declaration is a thinly veiled effort on the part of the UNESCO/WHC effort
to make it appear that the indigenous peoples of the Pacific supported a Pacific Plan that



they never saw and never consented to. The delegates that went to Maupiti did not
represent their peoples or communities but were State employees and cultural advisors
who were on a cultural junket paid for by States and UNESCO in order to facilitate and
fabricate indigenous support for the UNESCO/WHC Pacific Action Plan.

As of May, 2010 Petitioners have been unable to obtain a copy of the current Pacific
Action Plan.

Section I11I:
Concerns relating to the ‘Papahanaumoku’ World Heritage Nomination

111.1. Background and History of the US Effort to Federalize the Northwest Hawaiian
Islands:

a) The expansion of “Protected Areas” and increasing violations of Human Rights:

The situation in Hawaii relating to the taking of Hawaiian trust lands and resources is a
small part of a much larger global problem, the designation and federalizing/nationalizing
of indigenous territories ostensibly for environmental and conservation purposes. This
problem was identified as one of the most significant “Emerging Issues” in the recently
published UN report on the State of the Worlds Indigenous Peoples (Secretariat of the
Permanent Forum on Indigenous Issues, 2010). The Report notes:

“The expansion of protected areas has grown phenomenally. In 1962 there were 1,000
official protected areas worldwide; in 2003, there were 102,102 protected areas in the
world, covering 12 per cent (or 18.8 million square kilometers) of the Earth’s surface, an
area larger than the continent of Africa and equal to half of the world’s cultivated land.”
(p. 227)

Numerous authors have documented the negative impact of the establishment of nature
protected areas on the human rights of indigenous peoples. (See, for instance, Marcus
Colchester’s book “Salvaging Nature: Indigenous Peoples, Protected Areas and Biodiversity
Conservation” from 2003, and Mark Dowie’s book from 2009, “Conservation Refugees: The
Hundred-Year Conflict between Global Conservation and Native Peoples”). Several of the
negative examples mentioned in these publications are protected areas that have been
recognized by UNESCO as World Heritage sites.

What is more, as research by Stefan Disko shows, in several cases the World Heritage
designation itself has facilitated the loss of indigenous peoples’ control over their
territories and resources, and consequently over their economic, cultural and social
development. Some of the World Heritage sites where indigenous land owners have no
role in management or are routinely marginalized in decision-making processes relating
to their lands are the Dja Faunal Reserve in Cameroon, the Ngorongoro Conservation
Area in Tanzania, or the Thungyai-Huai Kha Khaeng Wildlife Sanctuaries in Thailand.
(See S. Disko’s forthcoming articles, both expected in 2010, “World Heritage sites in Indigenous
peoples’ territories: ways of ensuring respect for Indigenous cultures, values and human rights”,
in: M.-T. Albert and D. Offenhduer (eds.), World Heritage and Cultural Diversity, German
UNESCO Commission / BTU Cottbus; and “World Heritage sites and Indigenous communities:
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the importance of adopting a human rights-based approach”, in: M. Albert, M. Richon, M. Vinals
and A. Witcomb (eds.), Community Development at World Heritage Sites: Issues and Potential,
UNESCO: World Heritage Paper Series). There are even cases where indigenous peoples
have been “physically removed from protected areas as a way of justifying inscription of
an area on the World Heritage list as a place of natural importance devoid of what is
perceived as the negative impact of local inhabitants,” as Sarah Titchen has observed! (S.
Titchen, 2002, “Indigenous peoples and cultural and natural World Heritage sites”,
www.dialoguebetweennations.com/N2N/PF11/English/SarahTitchen.htm). An example where
indigenous peoples have been removed from their lands to accommodate the World
Heritage process is Bwindi Impenetrable National Park in Uganda (Dowie, 2009, p. 67). In
the case of the Thunguyai-Huai Khaeng Wildlife Sanctuary, the World Heritage
nomination document itself announced that the remaining Karen villages inside the
sanctuary were “now being moved”!

Protected Areas are not just being established on land, but in the seas and Oceans as well.
Throughout the Pacific, the United States has designated numerous marine sanctuaries. In
recent years, under the Bush Administration, an effort was initiated which has resulted in
the federalizing of an area exceeding 50% of the Pacific Basin, all of which comprises the
lands, territories and resources of Kanaka Maoli (indigenous Hawaiians) and other
Pacific Indigenous Peoples. Indigenous peoples of the Pacific territories under US
jurisdiction are opposing these efforts, and reporting human rights violations. (See
section I11. 3(d) herein for statistics relating to the expansion of US Protected Areas in the
Pacific and the negative impacts on indigenous Samoans and Chamorro).

It is important to note that IUCN members (whether States, government agencies or
NGOs) facilitated and supported the nomination and designation of many of the Protected
Areas where indigenous peoples’ lands and resources are being expropriated.

b) The Pew/Bush Strategy:

For many years before the Bush Proclamations were issued, Native Hawaiians and
Conservationists had worked together to establish some form of environmental plan for
the preservation and wise management of the NWHI. Successive US Presidents had
supported ‘reserve’ and ‘sanctuary’ status of the area, but there had always been
acknowledgment of the trust status of the NWHI and the application of State and Federal
Environmental laws as well as Hawaiian rights. This changed under the Bush
administration.

The strategy to expropriate the Hawaiian peoples’ trust resources and territories in the
NWHI and to prevent Hawaiians from exercising our economic (sustenance and
commercial) and other human rights was initiated by the PEW Foundation acting in
concert with the IUCN and the Bush Administration in the USA. The WHC and
UNESCO were integrated into this strategy at a later stage in order to obtain international
legitimacy for the effort to expand US military activities in the Pacific Region under the
guise of Conservation.

The Pew Trusts/Foundation is a wealthy environmental group with political ties to the
Republican Party and President Bush. They receive and disburse million of dollars gifted
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to them from the oil industry. They are a powerful member of the IUCN family and for
years have used the IUCN and its meetings as a platform to gain support and exposure for
their initiatives. The Pew Foundation also funds several small environmental groups who
are members of the IUCN and who receive grants from PEW.

In Bush’s last term the Pew Foundation initiated a project called the Bush Ocean Blue
Legacy. According to the Pew website, the goal was to establish 3-5 “world class no-take
marine monuments” for the protection and preservation of threatened and over fished
marine ocean resources. From the outset, the objective was to prevent Native Hawaiians
and the public from fishing in their trust waters. This decision was not science based.
There was no room to consider indigenous fishing rights or sustenance needs of others
because the PEW Trust’s “no-take” scheme meant that all fishing had to be prohibited.
The Bush administration was eager to support the initiative and to establish a legacy for
the Republican President, and the Pew Foundation made it easy for them by agreeing that
they would not object to, or publicize, the exemption of all US military activities as well
as the accommodation of extraction research in the NWHI. A comparative review of the
Pew media and press releases as well as their Internet postings reveals that PEW never
made public the actual uses (military and extraction research) contemplated for the
NWHI once ‘“Monument’ status was achieved.

In Hawaii, Pew approached Republican Senator Fred Hemmings for support and received
significant assistance from Republican governor Linda Lingle. Lingle was personally
involved in lobbying efforts with the White House and the effort was taken to the White
House counsel for the Council on Environmental Quality. These facts have been
personally verified by Senator Fred Hemmings.

PEW initiated a similar strategy in the Indian Ocean to establish the Chagos Archipelago
Monument with the UK. Indigenous ownership and human rights were ignored while
military activities were exempted from environmental legal requirements. (See David
Vine, Environmental Protection of Bases? Foreign Policy Focus, April 26, 2010). Pew
was also successful in getting the USNOAA to adopt the Pew strategy to impose ‘catch
share” restrictions on fishing. NOAA began to initiate the Pew ‘catch share’ proposal in
2009 before the Obama Administration took office. (See NOAA Takes Steps Toward New
Direction, Pacific Island Fisheries News, PIFN, Winter 2010.) Pew praised USNOAA for its
conservation planning when they accepted the PEW “catch share’ restrictions and issued
national press releases that were of good use when NOAA went to the Congress seeking
financing from taxpayers for the PEW “Ocean Legacy” campaign.

c) The Media Campaign:

To progress the Pew/Bush plan, Pew initiated a multi-million dollar media campaign to
convince the public and Congress that the establishment of a Marine Sanctuary was the
only way to stop increasing threats to endangered marine life brought about by fishing.
No mention was made of the Pew/Bush deal that military activities, including anti-
ballistic missile launching would be exempted from environmental review and
environmental impact statement requirements under Federal law, or that the US had
agreed to facilitate extraction research for the military and private sector through the

12



University of Hawaii which was simultaneously transformed into a “UARC” by the US
Department of Defense — a university dedicated to Military Research.

The US Western Pacific Regional Fishery Management Council (WESPAC) documented
PEWSs “unusually wide-ranging and aggressive advocacy campaign” for the NWHI
monument as providing the blue print for the Pew’s campaign in the Commonwealth of
the Northern Mariana Islands (CNMI). In both campaigns the human rights of indigenous
peoples were ignored along with issues of food security. (See PIFN Winter 2008, and_
Anatomy of an Advocacy Campaign, August 2006 MPA News
http://depts.washington.edu/mpanews/MPAT77.htm#Reichert/). Pew also initiated a strategy to
create marine sanctuaries and monuments in Samoa, the outlying Pacific Islands, and a
Coral campaign in Australia. Local Marine publications published information criticizing
Pew for distributing oil money to splinter groups to get their support for their “non-
science-based” anti-fishing (pro-military) agenda, and documenting the critical response
Pew was getting from science based conservationists. (See Pew Slammed over “bully
boy” tactics, Marine Business, 16 March 2010).

Much of the PEW media strategy was based on misinformation and misrepresentation. A
good example of this can be seen with the manipulation of data and allegations raised by
PEW relating to the Hawaiian Monk Seal. Pew launched an “aggressive” campaign to
stop all harvesting of lobster in the NWHI because, according to PEW, the data showed
that lobsters were an important part of the seal diet and that the lobster fishery was
declining.

Federal studies and statistics published in Marine Biology in 1998 found that lobster was
only 5.7% of the monk seal diet and that 78.6 % of the diet came from finfish. (See “Study
Debunks Myth of Lobster Importance In Monk Seal”, PIFN Spring 2007.) These data were
supplemented with research undertaken by Jeff Polovina, Chief Scientist of the
Ecosystem and Oceanography division of the US National Marine Fisheries Service
(NMFS) that found that overfishing was not the cause of the declining lobster fishery, but
was attributable to a phenomenon known as the “Aleutian Low”. (See The Case of the
Missing NWHI Lobsters PIFN Summer 2009, and Searching for Lobsters, on the Internet at
http://www.animal-dino.com/lobster.html.) Pew never corrected their allegation that
fishing was to blame but continued to claim that overfishing was the cause and to demand
that all fishing be terminated.

Hawaiians and Conservationists alike rejected the US NOAA Draft Management Plan for
the NWHI, authored by NOAA employee Aulani Wilhelm. The Plan terminated
Hawaiian and commercial fishing, failed to provide a workable and culturally appropriate
process for Hawaiian cultural practice, excluded the Hawaiian community from
participating in conservation and management, but it did accommodate increased tourism
and military activities including missile launching!

Problems arose when the BUSH/Pew agenda was not accepted by other environmental
groups and Native Hawaiians who insisted that all activities in the area would have to
conform to State and Federal law by conducting an Environmental Impact Statement
(EIS) before a use permit could be issued by the State or the USNOAA for activities in
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the NWHI. Native Hawaiian groups came together to form a coalition, to attend hearings
and submit testimony, calling for a real conservation plan as well as the protection of
Native Hawaiian human rights. The process dragged on for 5 years, and over 100,000
testimonies were submitted.( Kahea v DLNR, Civ.N0.09-1-1684-07, First Circuit Coutr, State
of Hawaii, Complaint/Summons pg. 5-6). These testimonies supported responsible
conservation (the EIS process) and Hawaiian right, not a complete closure to fishing.
Additionally, a National opinion poll conducted in 2009 found that US residents
supported fishing in National forests (80%), National Parks (78%0, wilderness areas
(72%), and agreed (72%) that some change to biodiversity was acceptable if it was linked
to harvesting food for the food supply. The results showed that 89% of those polled felt it
was important for the US to maintain its ability to feed its own residents rather than
relying on imports. (See PIFN Summer 2009, and the National Opinion Poll conducted by
Responsive Management, Virginia, www.alliancefisheries.com/pub_html/html/Reports.html).

When it became evident that federal data from the WESPAC did not support the
PEW/BUSH plan, PEW launched a media and Congressional attack on the WESPAC
claiming that the agency was rife with fraud, conflict of interest and ineptitude. The
record indicates that some of the environmental groups raising the allegations were PEW
affiliates and IJUCN members. These allegations were later proven to be false by the US
Government Accountability Office (GAO) but PEW never acknowledged the truth in
their media campaign.

On the eve the NWHI EIS report was due, PEW announced that Presidential
Proclamation #8031 had been signed imposing “Monument’ status on 139,795 thousand
acres of Hawaiian ceded land trust assets, known as the NWHI. The Bush Proclamation
also designated the United States as the final arbiter of Hawaiian Cultural values and
practices under a new “ PONQO” rule published in the Federal Register. Only Hawaiians
who qualified under the Bush cultural criterion would be allowed to practice their cultural
tradition in the Monument. The Bush Proclamation terminated the public review process
thereby ending any right of participation for Hawaiians and the public.

d) The Bush Presidential Proclamations Target the Pacific:

The Bush Proclamation (#8031) and accompanying Federal Regulations put management
of the Monument under the US National Oceanographic and Atmospheric Agency
(NOAA) and the US Fish and Wildlife Service (USFWS). It sidelined the Western
Pacific Regional Fishery Management Council (WESPAC) that was established in 1976
to “manage marine resources and maintain opportunities for sustainable domestic fishing
in the US exclusive economic zone waters and high seas around Hawaii, American
Samoa, Guam, the Commonwealth of the Northern Marianas and the 8 remote Pacific
Islands.” (PIFN Winter 2010) WESPAC holds regular meetings with the Pacific Island
peoples under their jurisdiction and conducts and maintains federal records, data and
research relating to the numerous species in the NWHI. For years WESPAC has reported
on issues relating to the NWHI and Pacific peoples in the Pacific Islands Fishery News
(PIFN), and is the only US federal body that regularly consults with and documents the
concerns of Pacific Peoples under US jurisdiction. It is the primary body that initiates and
assesses fishery data in the NWHI.
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Four areas in the Pacific were targeted by PEW, and 4 Proclamations were issued by
BUSH: Proc. #8031 for the NWHI, Proc. #8335 Marianas (US took 95,216 square miles
including the seabed in the waters around Guam, The CNMI), Proc, # 8336 (American
Samoa, Rose Atoll US took 13,451 square miles) and Proc. # 8837 Remote Pacific
(86,888 square miles Wake, Jarvis, Kingman Reef, Howland, Baker and Johnston Atoll).
[Total: 195,555 square miles WESTPAC PIFN Summer 2009]. No effort was made by
the US or the PEW Foundation to consult with Hawaiians or other indigenous Pacific
peoples during the several years that the Bush Ocean Legacy initiative was being
implemented.

When the WESTPAC Council reviewed the BUSH Proclamations on Rose Atoll and
CNMI, they recommended that the Council staff work together with the US National
Marine Fisheries Service (NMFS) and the governments of Guam, American Samoa and
CNMI to develop regulatory definitions for the terms ‘sustenance’, ‘subsistence’
‘traditional indigenous’ and other definitions as appropriate for fisheries management in
the newly established Monuments. Their recommendations, which were intended to
protect indigenous rights, were ignored by the Bush Administration and the USNOAA,
thereby ending any right of participation for Hawaiians and the public.

Proclamation # 8331 that federalized the NWHI Hawaiian Trust resources on 139,795
square miles of Hawaiian Trust lands, territories and resources without compensation to
the Trust or its beneficiaries. The Proclamation exempted all US military activities in the
Monument from the requirements of environmental law. The Proclamation and
Management Plan say that Hawaiian Cultural uses will be permitted and *“sustenance”
fishing allowed. In reality, however, no Hawaiian fishing is allowed and few cultural uses
have been approved.

111.2. The Pending Court Case — Violation of State Environmental Laws by NWHI
management.

Native Hawaiians and their NGO’s have tried for 4 years to interface with the Monument
system, but our efforts have failed and our people’s human rights continue to be abridged.
Although the Bush Proclamation exempted military activities from federal environmental
laws, it did not invalidate the State of Hawaii Environmental Protection Act (HEPA)
which does require EIS studies before uses are permitted in Hawaii. Attached is the
Complaint (Exhibit 2) filed in State Court, Civil Action # 09-1-1684-07, Kahea, The
Hawaiian Environmental Alliance vs. DLNR filed on July 21, 2009 (the Case). This
action raises issues relating to the States breach of its trust obligations to Hawaiians and
failure of the State to enforce Hawaii’s HEPA laws in the NWHI. The case is still
pending in the State Court System.

The evidence in the case demonstrates that the alleged Conservation Management Plan
and NOAA permitting process endanger and threaten our unique and precious resources
in the NWHI and do not meet WHC criteria for listing. The WHC should not circumvent
the judicial process by making a premature decision on the US nomination while these
issues are still before the court.
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a) Introduction of Coral Diseases into the NWHI and Extraction Research:

Attached hereto is the testimony of Kahea that was submitted to the Federal Coral Reef
Task Force in 2007, the year after the NWHI monument was proclaimed (Exhibit 3). It
documents the introduction of imported coral diseases into the pristine waters and coral
beds of the NWHI, lack of bio-safety standards and inspections, and USNOAA’ efforts to
cover it up and support issuance of another permit for the same researcher. A third
request is pending. US NOAA asserts that as of yet, there is no visible evidence that the
diseases are Killing the coral, however NOAA is not conducting scientific monitoring of
the area. Also documented are several extraction activities allowed by permitting; the
USNOA and State DLNR have approved hundreds of permits to date. The legal pleadings
also raise the exemption of US Military activities (including the launching of anti ballistic
missiles over the Monument). These activities are not conservation management and do
not meet criteria for WHC listing. The importing of coral diseases now threatens the last
pristine coral area in the Pacific, it will require years of monitoring and an action plan to
address signs of contamination. UNESCO and the IUCN did not know about these issues
until they heard the oral intervention of Petitioners at the UNPFII in April 2010.

b) Extraction Research and Military Activities:

The legal case also contests hundreds of permits that have been allocated by the US for
extraction research in the NWHI. The US plan fails to address the impacts of exempted
military activities on the flora and life forms in the NWHI. NaKoa/Koani do not believe
that activities such as missile launching and gunboat maneuvers have no negative impact
on our unique resources in the NWHI. We do not believe that the criteria for WH listing
can be met with a State Conservation Management Plan that allows such activities
without addressing the environmental impacts of these activities in an area designated a
World Heritage Site.

111.3. Hawaiian Sustenance and Fishing Rights & Food Sovereignty:

a) Hawaiians and the Pacific Ocean:

From time immemorial Hawaiians have been tied to the Ocean. The Kumulipo, the
Hawaiian creation chant, traces the beginnings of life on the earth to the stirrings of life
in the Ocean. Hawaiian oral tradition recounts that the islands themselves were ‘fished
up’ from the Ocean by the demi-god Maui who pulled them up with a hook and line,
traditional Hawaiian fishing implements. Many Hawaiians are linked to the sea by their
family ‘aumakua’ (guardian spirits) and claim oceanic guardians like mano, the shark as
their guardian. From the Ocean sprang the great Hawaiian traditions of voyaging and
international sports including surfing, canoeing and diving. The ancient voyagers sailed
by the star constellations following the great fishhook in the sky, manaiakalani, (the
fishhook of Maui). There is a great proliferation of Hawaiian hula and mele dedicated to
and describing the Ocean and the creatures therein. In fact, in Hawaiian tradition it is said
that the Hula was created by Hopoe who danced at the shore trying to mimic the
movements of the Ocean. The Pacific Ocean has always provided the economic,
physical, and sustenance basis of Hawaiian society and culture
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b) Indigenous Fishing Rights — International Law:

International human rights law not only supports the right of indigenous Hawaiians to
fish, it also supports Hawaiian peoples rights to “special measures” to protect and ensure
their rights to fish including the designation of areas reserved exclusively for indigenous
fishing, or measures to limit non-indigenous fishing. This is the conclusion of the expert
paper submitted to the UN Permanent Forum on Indigenous Issues in 2010 that outlined
provisions of the UN Declaration on the Rights of Indigenous Peoples and also addressed
General Comment 23 (1994 Human Rights Committee) interpreting the application of
ICCPR Art. 27 that specifically references indigenous rights relating to fishing practices.
(Report on fishing rights in the seas with case studies in Australia and Norway, E/C.19/2010/2, 8
January 2010.)

¢) Hawaiian Fishing Rights & Practices:

Hawaiian fishing practices in traditional and modern times have been extensively
documented. The record memorializes not only inshore and deep-sea practices but
practices in the NWHI as well. In 2003 the Nature Conservancy and the Kamehameha
Schools published a detailed multi-volume research project titled A History Of Fishing
Practices and Marine Fisheries Of The Hawaiian Islands by Kumu Pono Associates. This
report affirmed the findings and research done earlier by lverson but was much more
comprehensive in that it contained many more detailed statements relating to fishing
practices, and a significant number of oral histories obtained by personal interviews
conducted with Hawaiian fishermen and women. The oral history interviews confirm a
long and continuous history of Hawaiian fishing from ancient times to the present, with
the exception of the 8 years President George W. Bush was in office.

During this period of time, all Hawaiian commercial fishing licenses were denied by the
US Fish & Wildlife Service on direction of the Bush Administration which was
advancing the position in the federal courts that Hawaiians were not federally recognized
Indians and so could not have rights to their lands, territories or resources. (At the same
time the US State Department was also opposing the UN Declaration on the Rights of
Indigenous Peoples on similar grounds.) The Bush administration stopped all commercial
fishing permits to Hawaiians in order to undermine the legal research done by Iverson
that found that evidence of a *“continuous use” would provide a basis for preferential
fishing rights for Hawaiians. Because Hawaiians had been prevented from obtaining a
commercial license for 8 years, the USNOAA and PEW group would later argue that the
Hawaiian use was not “continuous” and therefore Hawaiian fishing rights could be
summarily terminated by the Bush Presidential proclamation.

(See also PIFN Winter 2010, End Of An Era, Aloha Northwest Hawaiian lIslands
Bottomfish Fishery, which refers to the 10% of commercial fishing permits reserved for
Hawaiians and emails from Charles Kaaiai, USNOAA-WESPAC employee dated March
26, and April 2, 2010, confirming that the US Fish and Wildlife Division of USNOAA
had approved commercial licenses for all races/ethnic groups of fishermen, but not for
Native Hawaiians because they did not want to have problems with Hawaiian fishing
rights in the sanctuary or monument, later the issue became moot because all fishing was
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terminated in the Monument. These mails also confirm the direct involvement of the
Bush White House Council on Environmental Quality.

USNOAA and other Federal Agencies in Hawaii were well aware of Hawaiian fishing
rights. As PIFN commented, “In the NWHI, a well documented Hawaiian cultural
practice was the catching of fish and other marine resources from the area to bring back
to Kauai, Niihau and other islands for community sharing, ceremonial use and other
purposes. However this practice is prohibited under NWHI monument rules as resources
harvested under a Native Hawaiian practice permit may not be taken out of the
Monument” (See PIFN Winter 2008).

d) Marine Protected Areas: Stealing Traditional Fishing and Sustenance Rights:
Implications for Regional Food Security

As of Summer 2009, there were 225 Marine Protected Areas (MPAS) in the US. Before
the taking of Rose Atoll, the N. Marianas and the Pacific Remote Islands by the Bush
Administration, the US Pacific Islands accounted for 78% of the area in U.S. MPAs. In
addition, nearly all of the area in “NO-TAKE” MPA’s is in the Pacific. The Bush/Pew
NWHI Proclamation added another 139,797 square miles of NO-TAKE areas to the US
MPAs, the other 3 Proclamations took another 195,555 square miles. (See New Marine
Monuments Close More Commercial Fishing Grounds, PIFN, Summer 2009 pg. 4-5.) All total,
the Bush Administration removed an additional 335,352 square miles of Pacific under 4
Proclamations.

The Bush Proclamations had a devastating impact on the indigenous peoples of Hawaii,
Guam, and CNMI. “At public meetings held in November 2009 in the Manu’a Islands
near the monument, chiefs said the ban will keep fishermen from selling all their catch
and will be a burden to their families...”. (See American Samoa Fishery Reels from Tsunami,
Federal Actions. PIFN Winter 2010).

In 2007, the WESPAC held a round of consultations in the Marianas, Guam, American
Samoa and Honolulu with its Regional Ecosystem Advisory Committees (REACSs). The
REACs represent not only local and State government but also NGO’s and private sector
businesses with responsibility or interest in land-based non-fishing activities that
potentially affect the marine environment. As reported by PIFN Spring 2007,

“An overarching concern expressed by communities in all island areas is the
deterioration of traditional and cultural practices.... Guam fisherman John Taitano said
shoreline access is continually being restricted either by the government through marine
preserves or by beachfront hotels wanting exclusive use of the beaches for the tourism
industry. More and more of the customary traditional fishing grounds used by the elders
and children are now off limits....If the elders cannot get access to the fishing areas, who
is going to teach our children how to fish?...”

Genevieve Cabrera, a Chamorro historian from CMNMI said that prohibition of more
and more traditional practices continues the annihilation of the Chamorro culture.
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*“...Other concerns expressed by the island communities to the REAC include the lack of
adequate enforcement of fishing laws as well as lax restrictions ...over non-fishing
activities that negatively impact the ocean environment such as tourism...”.

The situations in Guam and Hawaii demonstrate how federal fishing restrictions and rules
are outlawing traditional fishing practices by mischaracterizing them as illegal western
practices. In Guam and Hawaii the traditional throw net has been classified as an “illegal
gill net” which is outlawed in inshore marine reserves. In Guam, federal regulations
allow Chamorro fishermen to use the net from the shore, but they are prohibited from
entering the water to retrieve their nets with the fish they have caught! . In December
2007, two Chamorro fishermen were arrested when they demonstrated their traditional
throw net fishing practices. They were charged with illegal gillnetting. (See Fishermen
Break Preserve Rules to Demonstrate Cultural Rights, PIFN Winter 2008). This is similar to
the sustenance fishing rights given to Hawaiian fishermen in the NWHI where sustenance
fishing is allowed in the NWHI as long as the Hawaiian fishermen do not bring home any
fish for their families!

The regulations regarding sustenance fishing in the NWHI were written to allow the
USNOAA cultural advisors to fish while conducting their federally approved protocols.
The cultural advisors consume everything in the monument and do not bring any fish
home for their families.

WESPAC also reported about efforts of the PEW Foundation’s Global Ocean Legacy
director to pressure the government of the Commonwealth of the Northern Mariana
Islands into supporting the PEW conservation plan. PEW proposed that a large undersea
water park should be created that would focus international attention on CNMI by
attracting international tourism. (See letter from PEW Foundation Global Ocean Legacy
director Jay Nelson to Gov. Benigno Repeki Fitial, received December 20, 2007). Noting that
Monument designation might increase tourism, PIFN pointed out that this would preclude
CNMI its Northern fisheries in the future and “immediately restrict certain cultural
fishing practices from developing, as it has in the NWHI.”

The PEW Foundation and Bush administration’s agenda to stop fishing and facilitate US
military expansion in the NWHI paralleled the Bush/PEW initiative in CNMI. While the
PEW Ocean Legacy director was urging the governor of CNMI to forego food security
for an underwater tourist theme park, the US was moving to expand their military
training areas in CNMI. The Bush military initiative was supported by the US Navy and
called for increasing closure of fishing areas that would be transformed into military
training areas. In its comments to the US Draft Environmental Statement, WESPAC
noted that the military plan did not address seasonal fishing patterns and that the US
Navy already controlled the best fishing areas. WESPAC noted that the US Navy had not
conducted community consultations and did not include community participation in
management. (See Navy Proposes CNMI Training Area Expansion Around FDM, PIFN
Summer 2009).
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e) US Gunboat Diplomacy & Regional Food Security

In Guam, Chamorro Fishermen complain about sudden closures for US Military
maneuvers without providing adequate notice to fishermen who find themselves exposed
to dangerous conditions. (See PIFN, ibid.) They have good reason to be afraid.

On March 4, 2010 the Honolulu Star Bulletin reported that the US Navy military had
begun conducting joint military activities with the US Coast Guard, the goal of which
was not counter-terrorism, but protecting what the US determined was “their exclusive
rights to the natural resources™ in the US Exclusive Economic Zones (EEZ’s). The
patrol area covers 3.4 million square miles of the “most fertile fishing grounds in the
Pacific”. Technically the US Navy is not allowed to conduct fisheries patrols but the
Navy has been bending the rules by allowing Coast Guard personnel to ride along on US
warships out of Pearl Harbor. Coast Guard Rear Admiral Manson Brown called the
mission a “Fight For Fish” and explained that partnering with the Navy was the best way
to “maintain a persistent presence in the Pacific”. Navy Admiral Patrick Walsh
commander of the US Pacific fleet said that “lllegal commercial fishing disrupts
economic prosperity, which can destabilize many small countries that depend on this
industry for their economy.” According to Walsh “History demonstrates that economic
instability can lead to larger security threats.” The US Gunboats are now patrolling
several areas in the Pacific near Guam, the Philippines, and FSM, and covering 16
million square miles of Ocean near Hawaii. (See US Coast Guard and Navy join forces to
wage a ‘Fight for Fish’, Honolulu Star Bulletin, Thursday 3/4/10, pg 10).

I11.4. The US Nomination: Omissions, Misrepresentations and lllusions:

The US nomination and supporting documents including the Presidential Proclamation
contain significant omissions, misrepresentations and illusions. For example, the
nomination document states that the US and the State of Hawaii have ownership and
jurisdiction over the NWHI, which is inaccurate. The US and State of Hawaii hold the
NWHI in trust for Native Hawaiians pursuant to State and Constitutional law which
recognize native rights including sustenance rights which are not specifically provided
for in the Management Plan.

In addition, the US Nomination and supporting documents do not contain reliable federal
data on the state of the NWHI fisheries. This data is collected and compiled by the US
WESPAC, an agency that was purposefully excluded from the federal process by Bush.
The USNOAA nomination uses PEW data relating to overfishing to justify the need for
continuing closure of the NWHI crustacean fishery, this is false. The crustacean fishery
was closed because of uncertainties in the population assessment model that was used to
select a harvest guideline for the fishing year (PIFN summer 2009). WESPAC data relating
to the NWHI have verified that the fisheries in the NWHI are not depleted but healthy
and able to sustain sustenance and commercial fishing activities of Native Hawaiians.
(PIRN Winter 2010: NWHI Bottom fish by the Numbers, Hawaiian Bottomfish Assessment for
2008, Brodziak, J.R. Moffit, G. DiNardo.)
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The Nomination and Management plan as well as the Bush Proclamation contain
references to the protection and inclusion of Hawaiian culture and cultural practitioners.
The documents refer to a process for permitting Hawaiian cultural uses, non-extractive
“special ocean uses” and other purposes. These representations look good on paper but
are in fact not operative. A review of the actual permitting process for cultural access
illustrates the reality that Hawaiian cultural practitioners are facing in Hawaii.

a) The Case of Kimokeo Kapahulehua and the “USA PONQO” Rule:

Kimokeo Kapualehua is a Hawaiian and a voyager. He traces his geneology back to
Mokumanamana in the NWHI. He has dedicated his life to sharing his extensive
knowledge of the Pacific Ocean with others and to supporting educational endeavors that
teach Hawaiian values and preserve Hawaiian Oceanic and Voyaging traditions. In 1999
Kimokeo was the recipient of the USNOAA Jones Award for Excellence in Promoting
Cultural & Ethnic Diversity. His award was given in acknowledgment of his
“effectiveness in integrating cultural or ethnic diversity into ocean management
programs, efficiency in increasing public awareness of coastal issues and his use of
innovative approaches, techniques and programs to advance the goals of environmental
justice.” (See USNOAA, NOAA Jones awards for Excellence).

Kimokeo is the President of the Hawaiian Outrigger Canoe VVoyaging Society, he and his
crew sailed the Hawaiian Islands in 2003, and the NWHI in 2004 & 2005. In 2006
Kimokeo and members of his crew applied for a cultural permit for their next voyage to
the NWHI. Because the Bush Monument had been proclaimed, he was required to first
obtain a permit from the State Dept. of Land & Natural Resources and later to obtain a
federal permit from the USNOAA. On July 2006 Kimokeo went to the Department of
Land and Natural Resources (DLNR) hearing on his permit with members of his crew,
they brought with them a Hawaiian language teacher from Punanaleo Kauai who had
come to testify about the teachers sailing with Kimokeo and creating a Hawaiian
language curriculum for their school. He was shocked when the USNOAA staff, Aulani
Wilhelm showed up to oppose the permit. She had brought with her members of an elite
federally selected group referred to as the ‘Cultural Advisors’, the ‘Cultural Working
Group’ or ‘the KUMU’s’. They objected to the permit for various reasons including the
posting of information on the voyage on a news sports page which proved he was
engaging in “extreme sports”, and his inclusion of persons who were not ethnically
Hawaiian on his voyaging canoes. He had failed the USA PONO Rule and was not
allowed a cultural permit! Because the USNOAA objected, the State DLNR could not
give him a ‘cultural permit” but they did grant him an “educational” permit. It was the
last permit he and his crew would receive; all other subsequent permit requests were
denied. (See Minutes of the meeting of the State of Hawaii Department of Land and Natural
Resources, July 28, 2006 Agenda Item # F-2, pg 2-5.) All records of the Cultural Working
Group meeting at which it was decided that the Group would oppose his DLNR permit
cannot be located.
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b) The USA PONO Rule — Federal regulation of cultural practices:

The federal regulations governing the awarding of cultural permits in the NWHI
Monument were published in the Federal Register Vol.71, No. 167, Tuesday August 29,
2006 at page 51139. Public permits must meet 10 criteria, indigenous permits must meet
15 criteria. Indigenous permit holders are explicitly prevented from engaging in any
commercial activity. In order to receive a “cultural permit”, an applicant must show that

“...the purpose and intent of the activity are appropriate and deemed necessary by
traditional standards in the Hawaiian culture (pono) and demonstrate an understanding
of and background in the traditional practice, and its associated values and protocols.”
(See section 404.11e).

This criterion is being applied by the United States when it decides which Hawaiians can
get a cultural permit to practice their religion or culture in the NWHI. Because the
Secretary of Commerce and USNOAA did not know Hawaiian protocols, traditional
practices etc., the USNOAA designated a group of natives whose job it is to determine
whether other Hawaiians’ beliefs and practices are “PONO”. Some of these people are
also paid consultancies of the USNOAA. If the elite group says the person and their
practice is PONO, than they get a permit. If the elite advisors question the “purpose and
intent” of the Hawaiian, or their practice, then the permit is denied because the applicant
is not PONO. This process was developed by the USNOAA and its Cultural Advisors
before the Bush Proclamation was signed, and was designed to prevent Hawaiians from
obtaining cultural permits to the NWHI.

111.5. The US Nomination: Lack of Consultation with Indigenous Hawaiians:

The US nomination was prepared following the issuance of the Bush Presidential
Proclamation which terminated the public review process of the USNOAA Management
Plan for the NWHI. Public and Native Hawaiian community concerns relating to military
uses, the application of environmental law and procedures for Hawaiian rights were
thereafter ignored by the USNOAA, which then proceeded to utilize the same plan in
their nomination to the UNESCO/WHC. Subsequently, the USNOAA dealt only with a
handpicked group of Native Hawaiians, no open meetings or community consultations
were held to provide indigenous Hawaiians with the opportunity to participate
meaningfully in conservation or management of the NWHI or the processes and
procedures for access to accommodate Native Hawaiian beneficiary uses, including
cultural and sustenance uses.

A review of the record reveals that the Native Hawaiian community, including
practitioners and fishermen, has been excluded from the process for 10 years. As noted in
the US Management Plan, the visioning effort for federalizing the NWHI began in 2000.
It quickly devolved into an academic research-oriented effort with a collaborative
agreement and research funding for the Center for Hawaiian Studies (CHS). Members of
the faculty of the CHS were also designated cultural advisors of the USNOAA and
Monument Management group. This is reflected in section 3.1.2 of the Plan under Native
Hawaiian Culture and Historic Action Plan. The Native Hawaiian Community
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Involvement Action Plan in section 3.5.3. reveals that there never was a real plan to
involve the Native Hawaiian people, instead the outreach and involvement was through
the State Office of Hawaiian Affairs. This plan then references community partnerships
with Hawaiian groups and cites the Center for Hawaiian Studies Research effort. (See
Management Plan Volume 1, sections 3.1.2. and 3.5.3) In reality, the USNOAA cultural
advisors include the same people getting the research grants who then approve their own
cultural permit applications so they can qualify for USNOAA and UDFWL grants to pay
for their trips to the NWHI as “cultural practitioners” and “researchers”. In 10 years there
has been no involvement or consultation with the Hawaiian peoples, practitioners and
fishermen.

There is no criterion established for persons designated by the USNOAA as ‘Cultural
Advisors”, nor is there any standard for determining how these people assess applications
for cultural permits under the USA ‘Pono’ Rule. Meetings of these people are not
publicly noticed, nor is there a regular record kept of the deliberations of the Cultural
Working Group, and who actually attends. What is known about this group is that they
have approved several permits for themselves.

Following the US/State Nomination of the NWHI, the UNESCO/WHC process was
initiated, implemented and is still being maintained in secrecy. Following the
Proclamation, the USNOAA, UNESCO and the WHC co-sponsored the Regional Forum
For Oceania on Marine Managed Areas and World Heritage in Honolulu (Jan. 29 - Feb.
2, 2007). A costly and high profile media event announced its goals “...to provide a
catalyst for building partnerships and strengthening capacity to address the distinct
heritage and marine management needs of island communities.” Many Native Hawaiians
tried to attend, fishermen and others involved in marine issues and heritage protection
were interested. They were not allowed to attend any of the sessions but were invited to
the ‘public reception” where their photos were taken and later used as a media
propaganda tool showing the large amount of Hawaiian community attendance at the
event. The US WESPAC requested twice to be admitted but was denied entrance.

The WHC Operational Guidelines require the participation of local communities in the
nomination of World Heritage sites. Nominations of cultural landscapes are to be
prepared “in collaboration with and the full approval of local communities” (Annex 3,
para. 12). The UN Declaration on the Rights of Indigenous Peoples requires States to
“consult and cooperate in good faith with the indigenous peoples concerned through their
own representative institutions in order to obtain their free and informed consent prior to
the approval of any project affecting their lands or territories and other resources” (Art.
32). In the case of the World Heritage nomination of the NWHI, none of these
requirements have been met. There was almost no consultation with indigenous
Hawaiians and we were not provided the opportunity to give (or withhold) our approval
or our informed consent.
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Section 1V:
Concerns relating to the UNESCO/WHC Process for Evaluating the US
Nomination — Secrecy, Bias & Conflicts of Interest

The UNESCO/WHC review process proceeds in 5 steps. After a State has created an
inventory of sites for its “tentative” list (step #1) and chooses a site for nomination
(step#2), the nomination file is sent for review to 2 NGO’s, the IUCN and the ICOMOS.
These bodies are tasked to make recommendations to the WHC following their own
research/review and ‘on site” visits. Their work and review of a State nomination is
supposed to be ‘independent’ (step #3). In reality there is the danger for the IUCN and
ICOMOS evaluations to be biased in favor of States because the States control all data
and all interviews during the on-site visits. The IUCN and ICOMOS assessments are then
forwarded to the WHC for consideration and action by the larger body (steps #4 & #5).
World Heritage status and the IUCN and ICOMOS Reports are widely used for tourism
and tourist related activities that the WHC has always prioritized and supported, but
never regulated. Because of tourism some precious and rare island World Heritage Sites
(Galapagos Islands) have been irreparably damaged and destroyed.

1V.1. Reservations regarding the Advisory Body Evaluations by ICOMOS and IUCN

Petitioners have repeatedly tried to obtain copies of the IUCN and ICOMOS reports on
the US nomination (“Advisory Body Evaluations”) in order to review them, but have
been told by UNESCO staff and WHC staff that these reports were “confidential”.

a) ICOMOS Reports and On-site visits:

NOTE: The ICOMOS General/Regional Report prepared for the Pacific Plan addressed Cultural
Landscapes of the Pacific Islands (““Cultural Landscapes of the Pacific Islands™, 2007). It was
posted on the USNOAA site with the nomination documents. Petitioners were directed to the data
by USNOAA Honolulu. Petitioners are not aware of any other report or supplement to the report
posted and have been unable to obtain any record of the Advisory Bodies’ on-site visit to Hawaii
which occurred in August of 2009 (except for an itinerary).

The ICOMOS evaluation process includes consultation and expert missions for on-site
evaluations. Protection and Management are specifically assessed pursuant to the
following criteria:

“There must be adequate protection and management systems to ensure a property’s
safeguarding. Very high standards are required in this area. The Inspectorate looks
closely at legal framework, designation, ownership, commitment of resources,
management philosophy, effectiveness, on-the-ground measures and public _access”
(Department of the Environment, Heritage and Local Government, Ireland,
www.environ.ie/en/Heritage/WorldHeritage/NominationtotheWorldHeritageL.ist).

The Thematic Study “Cultural Landscapes of the Pacific Islands” (2007) prepared by
Anita Smith, Susan Dyer and Kevin Jones is generally a compilation of western
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archeological and historical data on the Pacific. It traces Pacific peoples’
interconnectedness with the Ocean and each other, and it reflects generally the true
situation relating to land ownership & management in the Pacific:

“Qverall, in the independent Pacific Island nations around 90% of land continues to be
held in traditional ownership the highest proportion in any geo-cultural region in the
world. This has meant continuation of traditional systems of authority have continued in
many areas alongside Western style democratic governments established during the
decolonization period. This has several implications for the present study:
¢ Most Pacific Islanders retain as strong traditional social, economic and
cultural associations with the landscape;
¢ Oral traditions remain authoritative sources of information about place, the
history, development and traditional use of the landscape;
¢ Intergenerational transfer of traditional stories associated with the origin of
the land and sea and landscape features continues;
¢ The evolving cultural landscapes are continuing landscapes.” (p. 27).

The Thematic Study emphasizes:

“Customary land management is... of primary importance in maintaining all the
forms of cultural landscape and seascape identified in this thematic study. To
sustain it and to ensure its continuity may need partnerships between local
communities and national governments...”” (p. 120).

Given the findings and the data in the ICOMOS Thematic Study, it is difficult to
understand why so few efforts have been made these many years by UNESCO, the WHC,
the ICOMOS or the IUCN to involve and consult with all of the customary indigenous
landowners and peoples in the Pacific Region whose cultural property and cultural
heritage are being impacted and assessed by the UNESCO/WHC system. In addition, at
some point in time, IUCN and ICOMOS reviewers came to Hawaii to conduct a site visit
in secret. They did not provide notice of their visit to the Hawaiian Community. The
reviewers only met with persons selected by the USNOAA. The dates of their visits were
secret, as were their names and contact information. Was an effort made to verify the
representations provided by the State *Cultural Advisors’, or the data from the USNOAA,
by meeting with other Federal Agencies, Conservation NGOs or indigenous Hawaiians?

Under WHC criteria the report should consider legal issues as well as ownership issues
and should also address the soundness of the management plan proposed by the USA. We
are concerned that these critical things may not have been properly assessed by the
Advisory Bodies. Consequently we are afraid that the WHC may not be aware of the
serious conservation issues and the trust issues that are now before the State Court in
Hawaii. The legal case directly relates to the violation of State conservation law in the
NWHI, and breach of trust obligation owed to Native Hawaiians who are the
beneficiaries of the trust assets of the NWHI.

It should be noted that the pending legal case was prepared at around the time of the
‘secret’ site visit of the IUCN/ICOMOS evaluators in Hawaii in the summer of 2009. The
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reviewers had a responsibility to inquire into the conservation and management plans, the
permitting procedures, and research that were transpiring in the NWHI. This did not
happen to the extent necessary because the UNESCO/WHC process did not include or
require notice to or consultation with indigenous peoples or other stakeholders.
(According to Annex 6 of the Operational Guidelines for the Implementation of the
World Heritage Convention, States Parties “are requested to ensure that ICOMOS
evaluation missions are given a low profile so far as the media are concerned”!) By
failing to be transparent and inclusive, the WHC System abridges the rights of indigenous
peoples and customary landowners to participate meaningfully in decisions affecting their
lands, territories and resources, and to provide their free, prior and informed consent to
activities undertaken by States and the WHC System on their lands and resources.

Petitioners refer to Annex 6 of the Operational Guidelines that suggest and recommend
that States give the on-site visit a low profile to ensure the media is not informed and
there is no “embarrassment” to the State or WHC. Trying to avoid “embarrassment”
because of conflict of interest, bias and misrepresentation is no reason to conduct the
evaluation of indigenous cultural resources in secret. If States and the WHC System
operated in a transparent way that was inclusive of indigenous peoples and their
communities and incorporated a human rights-based approach, they would not have to
fear exposure and embarrassment.

Critique of ICOMOS Thematic Study:

Indigenous reviewers of the ICOMOS Thematic Study “Cultural Landscapes of the
Pacific Islands” (2007) had criticisms of the document in two respects: It refers to the
period of indigenous voyaging and initial human settlement as the first period of “human
colonization’, later distinguishing it from the second period of Colonization and
decolonization. This characterization of Pacific history is no longer appropriate given the
passage of the UN Declaration on the Rights of Indigenous Peoples and widespread
recognition that colonialism violated indigenous human rights; it is more acceptable to
describe periods of indigenous migration as a period during which “indigenous human
settlement” was pursued.

The second critique of the report is of more concern. The Report states at page 42:

“There is a wealth of oral tradition and historical documentation including records of the
missionaries, reports, diaries and publications of naval officers, traders and travelers and
records of the colonial governments that are useful in reconstructing the pre-colonial land
tenure systems. However the landscape itself provides the tangible heritage of these
systems and their substantial change through time from initial colonization of the islands
until the present.”

These types of records are not primary or reliable sources of Hawaiian oral tradition.
Hawaiian history is replete with examples of lies and misinformation about Hawaiians
and our cultural practices from missionary diaries and the records of the US military,
including US Naval Reports. These sources are often racist and should not be used as the
main resources in any report relating to indigenous peoples in the Pacific or their land
tenure systems.
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b) IUCN - Conflict of Interest:

Petitioners have not been able to obtain a copy of the IUCN Advisory Body Evaluation.
Petitioners have strong reservations about the WHC/IUCN contract and about any report
prepared by the IUCN on the Pacific Plan or the NWHI Monument Nomination because
of the extensive conflict of interest of the IUCN and their failure to consult with
Petitioners.

The IUCN is a huge conglomeration of conservation and environmental NGOs, some of
which are small community groups with little or no funding, and others of which are huge
non-profit corporations funded by oil dollars from transnational corporations. The larger
wealthier conservation NGOs (BINGOs) wield great influence in the IJUCN by funding
grants and partnership arrangements on their own projects.

For many years the PEW Trust has figured prominently in the IUCN business and
meetings, and has used the IUCN to further its Bush Ocean Blue Legacy initiative. [IUCN
by its own operating rules acknowledges that it is a membership driven organization and
that it actively supports its members’ campaigns. The PEW Trusts/Foundation is a
member of the IUCN (National NGO #723) and exercises considerable influence because
of its ability to buy media and financially contribute to environmental campaigns.

The IUCN Advisory Body Evaluations prepared for States and the WHC are prepared in
secret. In Hawaii, only informants identified by the USNOAA were involved. The
procedure does not explicitly require that indigenous peoples be given the opportunity to
review, critique or supplement the IUCN Reports, although the lands and resources being
assessed are in fact their property, and the (holistic) natural and cultural heritage being
considered is their heritage.

The IUCN is also in a conflict because it receives direct and significant funding from the
USA. These monies come from 2 sources: USAID, which generally funds US initiatives
in developing States, and the US State Department, which generally funds US initiatives
in the foreign policy area (See IUCN Web Site under; Donors & Partners). Neither of these
federal funding sources generally funds environmental or conservation work. Receipt of
funding from these US sources indicates a political and military priority for the USA.

For years the IUCN has been aware of problems arising from the establishment of
‘Protected Areas” on the territories of Indigenous peoples. The IUCN membership has
actively supported the establishment of these areas and ‘reserves’ and has also been
aware of the murder of indigenous hunter/gatherer’s in these areas as ‘poachers’.

Within the TUCN there has been an ongoing effort to inform conservationists about the
UN Declaration on the Rights of Indigenous Peoples, and to establish a human rights
framework for IUCN work globally. This effort, which has been the initiative of
TILCEPA, has resulted in the adoption of several good IUCN Resolutions relating to
Indigenous Peoples, their human rights in protected areas and the importance of including
them in resource and conservation management of traditional lands which have become
protected areas. Some of these IUCN Resolutions address issues relevant to the seas and
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oceans, including fisheries etc. (See Resolutions adopted at the World Conservation Congress,
Barcelona Spain, October 2008). The problem is that these Resolutions are not enforceable
and are regularly ignored by the BINGOs (Big Conservation NGOs) including the PEW
Foundation, who are able to influence the IUCN and its diverse membership with
financial, media and political support in exchange for their endorsement of PEW
programs such as the Bush Ocean Legacy.

Section V:

The UNESCO, World Heritage Committee, IUCN and ICOMOS have an
affirmative obligation to integrate the human rights protections and
standards contained in the United Nations Declaration on the Rights of
Indigenous Peoples into their work

V.1. Obligations of UN bodies and Specialized Agencies

The Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people, S. James Anaya in his report of 11 August 2008 A/HCR/9/9 outlined
the obligations of the UN System, including Specialized Agencies and their affiliates, to
Indigenous Peoples as follows:

“ The United Nations system

60. In its twentieth preambular paragraph, the Declaration emphasizes, “The United
Nations has an important and continuing role in promoting and protecting the rights of
indigenous peoples”. The United Nations special role had previously been affirmed by the
General Assembly with the solemn proclamation of the International Year of the World’s
Indigenous People in 1993, and subsequently, with the proclamation of the First Decade of
the World’s Indigenous Peoples (1994-2004) and the Second Decade and plan of action.

61. In view of this special role, the Declaration in article 41 explicitly calls upon the
organs and specialized agencies of the United Nations system “to contribute to the full
realization” of the Declaration, including, inter alia, through the mobilization of “financial
cooperation and technical assistance”. Article 42 further underlines the role of United
Nations bodies and specialized agencies, calling on them to “promote respect for and full
applications of the provisions” of the Declaration and provide “follow-up” for its effective
application. ...

Specialized Agencies

70. The specialized agencies and United Nations programmes and funds are explicitly
considered by the Declaration as important actors for the implementation of the
Declaration. The Declaration specifically calls for the engagement of the specialized
agencies in the fields of “financial cooperation and technical assistance” (art. 41), and
further calls upon the mainstreaming of Declaration into the agencies’ action at the local
level (art. 42). In addition, the Declaration requires that the work of the agencies should
ensure the “participation of indigenous peoples on issues affecting them” (art. 41).

71. ... As seen, the important role of specialized agencies in promoting the rights of

indigenous peoples is underlined by the establishment of the Permanent Forum with a
particulate mandate entrusted to it by the Economic and Social Council to interact with
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United Nations agencies in the mainstreaming of indigenous issues within the United
Nations system.... .

72. Once the Declaration was adopted, the Permanent Forum called upon the specialized
agencies to “review their policies and programmes in order to comply with the provisions
contained in the Declaration”, with a particular emphasis on ensuring respect for the rights
to self-determination and free, prior and informed consent...

73. The implications of the Declaration for the work of the specialized agencies were
analyzed by the former Special Rapporteur in his report on the human rights-based
approach to development (A/HRC/6/15). He identified international agencies as distinct
duty-bearers in this regard, calling upon them to “refrain from supporting programmes and
projects which, either directly or indirectly, are or could be conducive to the violations of
the rights of indigenous peoples” (Para. 72)....

Indigenous Peoples

77. ... indigenous peoples are called upon to exercise responsibilities for the preservation,
exercise _and development of their cultural heritage and expressions. The Declaration
further acknowledges indigenous peoples’ inter-generational responsibilities, including
environmental stewardship, with regard to their traditional lands, territories and resources
(arts. 25 and 29).

78. In exercising their rights and responsibilities under the Declaration, indigenous peoples
themselves should be guided by the normative tenets of the Declaration. Implementation
of the Declaration will invariably require indigenous peoples’ good faith, active
participation in a spirit of mutual cooperation, when States consult as they must with
indigenous peoples on matters affecting their rights with a view to obtaining their free,
prior and informed consent. The objective for both parties in such consultations should be
to reach a mutual agreement that builds harmonious partnerships.”

V.2. Obligations of UNESCO as a member of the IASG

UNESCO as a member of the UN Inter-Agency Support Group on Indigenous Issues
(IASG) has an obligation to promote the effective implementation of the Declaration in
performing its mandate.

Thirty-one UN specialized agencies are represented in the IASG. The IASG has
emphasized that the adoption of the Declaration constitutes a crucial opportunity ...
“according to Article 42 of the Declaration, to promote respect for and full application of
its provisions and follow-up its effectiveness. The IASG pledges to advance the spirit
and letter of the Declaration within our agencies’ mandates and to ensure that the
Declaration becomes a living document throughout our work.” [IASG Statement on the UN
Declaration, Annual Meeting — 2007]

V.3. Obligations of UNESCO as a member of the UN Development Group (UNDG)

UNESCO is also a part of the United Nations Development Group (UNDG) that adopted
the UNDG Guidelines on Indigenous Peoples’ Issues in February 2008. The Guidelines
link key development and conservation issues to indigenous human rights and further
elucidate the complete meaning of the right of self-determination. The guidelines verify
that indigenous peoples have not only the right of consultation, but also the right to
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subsistence practices including fishing and gathering, to access traditional territories
including the waters and oceans, and to their “cultural heritage” and all associated
traditional knowledge.

V.4. Obligations of the World Heritage Committee as a UNESCO body

In an email communication we were told by a staff member of the World Heritage Centre
that “In the framework of the WH Convention, there are no specific policies or
procedures that concern specifically indigenous peoples”, thereby implying that the 1972
Convention does not require any consultation with indigenous peoples. This is incorrect
as a matter of fact and policy.

UNESCO and the WHC are required to take a human rights-based approach to their
mandates. UNESCO specifically has committed itself to *...integrating a human rights-
based approach into all of UNESCO’s programmes...[and] into all phases of the
programming process” (UNESCO Strategy on Human Rights, 2003 paras. 10 & 13). This
means in practice “that all activities should contribute to the realization of human rights.
It implies that basic human rights principles ... [and] standards should guide the
elaboration, implementation and evaluation of all programmes” (UNESCO 2006,
“Strategy on Human Rights”, SHS -2007/WS/15, p.2). Similarly, UNESCQO’s Medium-
Term Strateqgy for 2008-2013 declares — under the heading “Priorities” — that “...the
Organization will pursue in all its fields of competence a human rights-based approach to
programming” (para. 6), and that UNESCO will, inspired by its ethical mandate,
“respond with priority to the needs of disadvantaged and excluded groups, as well as the
most vulnerable segments of society, including indigenous peoples” (para. 5, emphasis
added).

V.5. Obligations under the World Heritage Convention

The WHC Operational Guidelines apply in the case of the indigenous Hawaiian Peoples.
The WHC as a mandate holder under the World Heritage Convention, and its affiliates,
are required by their own Operational Guidelines and Strategic Objectives to ensure the
participation of indigenous peoples in the World Heritage nomination procedures.

The Operational Guidelines require State parties to “ensure the participation of a wide
variety of stakeholders including... local communities, non-governmental organizations
(NGOs) and other interested parties and partners in the identification, nomination and
protection of World Heritage properties” (para. 12). In regard to cultural landscapes they
further state that “nominations should be prepared in collaboration with and the full
approval of local communities” (Annex 3, para. 12, emphasis added). In 2007 the WH
Committee adopted the Fifth Strategic Objective... “To enhance the role of communities
in the implementation of the World Heritage Convention” (see Operational Guidelines,
para. 26). The underlying reason for this Fifth Strategic Objective, according to the WH
Committee, was the recognition of the “critical importance of involving indigenous,
traditional and local communities in the implementation of the Convention.” (Decision 31
COM 13A). This is clearly a specific policy that concerns indigenous peoples.

30



Under the terms of the United Nations Declaration on the Rights of Indigenous Peoples,
indigenous peoples have the right to choose their own representatives to represent their
own interests. The practice of the UNESCO, WHC and States to limit participation to a
few appointed/designated Native persons who are either employed by States, recipients of
governmental grants or hired as ‘Cultural Advisors’ by States does not conform to the
human rights standards set forth in the Declaration.

Periodic Reporting: In 2008 the WHC adopted a new format for the periodic reports that
State Parties have to submit every 6 years. The new format requires States to explicitly
address involvement of indigenous peoples in the nomination, management and
monitoring of World Heritage sites. It also requires reporting on the impacts of World
Heritage status on the quality of life of indigenous peoples etc. This is a specific
procedure and specific reporting requirement of the WHC that is intended to ensure — at
least implicitly — that indigenous human rights are respected and protected in the WH
processes.

Section VI:
Conclusions and Recommendations

When the States passed the World Heritage Convention in 1972, no thought or
consideration was given to the simple fact that the cultural and natural heritage referred to
in the Convention would in fact often be the cultural and natural heritage of indigenous
peoples. For 22 years, while the UN system struggled to incorporate and adopt human
rights standards for the protection of the rights of indigenous peoples, the WHC and
UNESCO continued to function in a vacuum refusing to acknowledge problems and
issues relating to indigenous peoples whose lands, territories and resources were being
tapped for conservation and protected areas, Reserves, Sanctuaries and Monuments.

The Convention put in place a review process involving NGOs such as the IUCN,
ICOMOS and the ICCROM, but did not require transparency, inclusivity or cultural
diversity. No one anticipated that indigenous peoples would eventually be successful in
establishing human rights standards which would not only affirm their rights to land, but
which would elucidate standards and rights for the protection of their indigenous cultures
and heritage and all associated traditional knowledge and indigenous intellectual
property. But this is what has occurred.

Subsequent to the passage of the United Nations Declaration on the Rights of Indigenous
Peoples in 2007, States and all agencies and specialized bodies of the United Nations
were directed to incorporate human rights standards into their work, and to take a human
rights-based approach to their mandates. UNESCO and the WHC have refused to comply
with this human rights commitment and have refused to draft or adopt policies relating to
indigenous peoples, or appropriate procedures to provide for consultation with
indigenous peoples when UNESCO/WHC activities impact their lands, territories and
resources. As a consequence, the undertakings, processes and procedures of the
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UNESCO and WHC operate in a manner that violates the human rights of indigenous
peoples.

For many years the WHC has pursued a strategic plan that targets the Pacific Region with
the goal of obtaining more State signatories to the Convention and establishing more
World Heritage Sites in the region. This strategic plan was initiated, supported and
developed by the UNESCO and the WHC without obtaining the free, prior and informed
consent of the indigenous peoples whose cultures tie them inseparably to their lands and
Oceanic resources. (See Erica-lrene Daes, The Protection of Indigenous Heritage, Study
Series No. 10/1997; Indigenous Peoples and their Relationship to Land, Final Working
Paper, UN Doc. E/CN.4/SUB.2/2001/21).

The Pacific Action Plan of the UNESCO and WHC identifies sacred sites that are the
cultural heritage of all Pacific indigenous peoples such as Te Po, Taputapuatea, but it
neglects to provide clear language recognizing the right of Pacific indigenous peoples
who do not reside in French occupied Polynesia to access this sacred area for religious
and cultural purposes. The Pacific Plan and its supporting documents (which have been
withheld from indigenous review), including the initial ICOMOS report, refer to Pacific
Voyaging traditions, but the Plan does not explicitly provide for or acknowledge the right
of Pacific Peoples to Voyage beyond State boundaries. It is ironic that the UNESCO
commercialized indigenous knowledge on Pacific voyaging by the creation of a
UNESCO DVD on voyaging, but never followed through with copies in the traditional
languages of the Pacific for educational uses of the children of the Pacific.

The UNESCO/WHC Pacific Action Plan was not developed with the participation of the
indigenous customary owners of the territories and resources which are the subject of the
plan, and UNESCO and the WHC are called upon to acknowledge this omission and
begin a good faith effort to work with indigenous peoples of the Pacific to address the
human rights violations being perpetrated by the exclusion of indigenous peoples from
their nomination and review processes.

Petitioners received the itinerary of the IUCN/ICOMOS visit from the Office of
Hawaiian Affairs on May 16", 2010. It verifies that the USNOAA did not arrange for
meetings with the community (Hawaiian practitioners, fishermen), WESPAC or any
experts competent in providing them information on the entitlements and rights of the
native Hawaiians beneficiaries to the ceded land trusts. All meetings were arranged by
the USNOAA with their Cultural Advisors who were presented as representatives of the
community. The representatives of IUCN and ICOMOS would have had time to meet
with other ‘Stakeholders’ in Hawaii from August 3-7, but instead were sailing and dining
on a replica of the Hokulea, going to museums, visiting the Volcano, hiking to Makapuu
Lighthouse, and attending receptions in their honor. Following this they departed for
what the itinerary calls a “2 week cruise” throughout the NWHI, all expenses paid by the
USA.

The Advisory Bodies to the UNESCO/WHC did not meet with Native Hawaiians or
fishermen. They did not inform themselves of the legal rights of Hawaiians whose trust
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assets include the vast territories of the Northwest Hawaiian Islands. They did not meet
with or consult with the federal agency (WESPAC) that collects the data relating to the
status of the fisheries in the Northwest Hawaiian Islands. The Advisory Bodies have
been willing partners in an effort undertaken by the Bush Administration and a powerful
Republican conservation group to prevent a public review process of the management
plan proposed by the United States which extinguishes Native Hawaiians’ rights to fish
and freely pursue their cultural, economic and social rights, while allowing military
activities and extraction research to occur on Indigenous trust lands without the
requirement of Environmental Impact Statements required by State and Federal law.

NaKoa lkaika KalLahui Hawaii and the Koani Foundation believe that indigenous human
rights, conservation and the protection of cultural heritage can be accommodated through
a framework based on the UN Declaration on the Rights of Indigenous Peoples, and
processes and procedures which provide for the meaningful participation of indigenous
peoples in the mandate of the UNESCO and WHC. To this end we propose the following
recommendations:

RECOMMENDATIONS:

1. Regarding the nomination of the NWHI by the State of Hawaii/USA to the UNESCO
World Heritage List:

a. NaKoa/Koani recommend that the UNESCO/WHC defer action and request that
the Obama Administration consult with petitioners NaKoa/Koani regarding the
nomination in order to address issues and omissions in the Bush nomination. (The
United States has indicated it is reviewing the Bush Administration’s position on the
UN Declaration on the Rights of Indigenous Peoples, and we believe that President
Obama will take a more enlightened view of Hawaiian rights to the Ceded Lands
Trust and the NWHI.)

b. NaKoa/Koani recommend that the UNESCO/WHC, IUCN (TILCEPA) and

ICOMOS send representatives to participate in a 2-3 day consultation in Hawaii to be

hosted by Nakoa/Koani, in order to receive information including the following:
1) Data presented by the US WESPAC relating to the conditions of the fisheries
of the NWHI and their agency position against nomination of the Monument; 2)
Data presented by members of the Native Hawaiian Bar Association on the legal
title of Native Hawaiians to the NWHI and trust obligations of the State and the
US to Native Hawaiians and Hawaiians, Constitutional and statutory basis of the
rights of Native Hawaiians to the NWHI, and the law relating to their rights to
special measures in the NWHI; 3) Data from Hawaiian Fishermen who have
fished the NWHI and who assert rights there; 4) Data from a Pacific Expert on
their human rights obligations under international law and procedure; 5) Data on
the legal case pending in State court and concerns of the Kahea regarding the
conservation and management plan of the USA; 6) Data on the prejudicial
permitting process utilized by the USNOAA and their “cultural advisors’ from the
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perspective of Hawaiian practitioners who have been denied cultural access; and
7) other pertinent information relating to the US Nomination.
Nakoa/Koani request consultation with high level representatives of UNESCO/WHC,
ICOMOS and IUCN (TILCEPA). The consultation will facilitate balanced and
accurate reporting to the UNESCO/WHC in the event the US nomination proceeds
following petitioners’ discussions with the Obama Administration.

Reqgarding the procedures and processes utilized by UNESCO/WHC and their failure
to integrate the human rights protections contained in the UN Declaration on the
Rights of Indigenous Peoples or adopt internal policies relating thereto:

a. Nakoa/Koani recommend that the UNESCO/WHC immediately convene a
Working Group of Indigenous Experts, including experts from the Pacific, the Special
Rapporteur on the situation of human rights of indigenous people (Jim Anaya),
representatives of the UN Permanent Forum on Indigenous Issues, and others.

b. The Tasks of the Working group will be: 1) to draft an overarching policy on
Indigenous Peoples (Model Policy) to guide the work of UNESCO and the WHC,
including its work relating to the Pacific Action Plan, and 2) to create a framework
for meaningful consultation between UNESCO/WHC and indigenous Pacific Peoples
on the Pacific Plan.

Regarding the UNESCO/WHC Pacific Action Plan:

The UNESCO/WHC should defer adoption of the Pacific Action Plan until it has
adopted a framework policy on indigenous peoples (referred to in 2 above) and a
process for consultation. Thereafter, UNESCO/WHC should initiate consultations
with all indigenous Pacific peoples in order to ensure their involvement in the
conservation and management of their heritage and the inclusion of protective
measures to ensure that their human rights, including their rights to fish, are
acknowledged, preserved and integrated into the plan.
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PALAPALA KULIKE O KA ‘AHA PONO
PAOAKALANI DECLARATION

BACKGROUND

On October 3-5, 2003, Kanaka Maoli of Ka Pae “Aina Hawai'i gathered at Ka “Aha Pono — Native
Hawaiian Intellectual Property Rights Conference — and united to express our collective right of self-
determination to perpetuate our culture under threat of theft and commercialization of the traditional
knowledge of Kanaka Maoli, our wahi pana and na mea Hawai'i.

Attending as participants were Kanaka Maoli who are Hawai'i’s foremost kumu hula; elders skilled
in [3°au lapa’au, traditional and contemporary artists; and individuals who engage in all cultural
expressions, including spiritual and ceremonial practice, subsistence agronomy, marine economic
pursuits, and the maintenance and transmission of Hawai'i’s oral traditions; teachers and academics; and

attorneys. Several non-Hawaiian participants made significant contributions throughout the conference.
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PREAMBLE

Inspired by this historical meeting at Paoakalani, upon the lands of our QueenLili*uokalani, we
celebrate the mana of our akua, “aumakua, kupuna, “aina, and l[ahui. Cognizant of our kuleana
as guardians of our culture and land, we endorse the following Declaration as our collective
responsibility to determine a pono future for Hawai'i nei, her culture, and indigenous peoples.

Throughout the Pacific Basin and Ka Pae *Aina Hawai‘i, the territories, lands, submerged lands,
marine resources and seas of our peoples are being subjected to commercial exploitation. This
exploitation is perpetrated by state and national governments, international agencies, private
corporations, academic institutions and associated research corporations.

Commercialization has profoundly and adversely impacted Kanaka Maoli spiritual practices,
sacred sites, and associated objects, preventing our ceremonial undertakings, encouraging the selling
of sacred ceremonial artifacts, and advertising the images of sacred ceremony and wahi pana. The
creative cultural expressions of Kanaka Maoli are being stolen and commercialized for the advertising
of commercial products and for the sale of our lands and natural resources in total disregard for and
in derogation of our rights as creators of these artistic cultural expressions.

In Hawai'i, bioprospecting and biotechnology institutions and industries are imposing western
intellectual property rights over our traditional, cultural land- based resources. This activity converts
our collective cultural property into individualized property for purchase, sale, and development.
The biogenetic materials of our peoples, taken for medical research for breast cancer and other
diseases attributable to western impact, have been obtained through misrepresentation and without
the free, prior and informed consent of our peoples. We view these activities as biopiracy and
condemn these acts as biocolonialism.

In recognition of the Pacific “ohana and the global family of indigenous peoples who have
previously produced unifying statements, we incorporate and support the statements contained
in the Kari-Oca Declaration, Indigenous Peoples’ Earth Charter, Mataatua Declaration on Cultural
and Intellectual Property Rights of Indigenous Peoples, UNDP Consultation on Indigenous Peoples’
Knowledge and Intellectual Property Rights (Suva, Fiji, 1995), and the Treaty For a Lifeforms Patent-

Free Pacific and Related Protocols.
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KAUOHA: DECLARATION

PAPA:

. Kanaka Maoli have the right of self-determination. By virtue of that right we freely determine

our political status and freely pursue our economic, social, and cultural development, which
includes determining appropriate use of our traditional knowledge, cultural expressions and
artforms, and natural and biological resources.

The lands, submerged lands, waters, oceans, airspace, territories, natural resources of Ka Pae
*Aina Hawai'i and associated Kanaka Maoli traditional knowledge are, by our inherent birth
right, the kuleana and property of Kanaka Maoli and the inheritance of future generations

of our peoples. As such, the standards and criteria for consumption, development, and
utilization of these rsources shall be there for Kanaka Maoli to promote our culture through
principles of pono, aloha “@ina and malama “aina.

. We reaffirm that colonialism is perpetuated through the intellectual property regimes of the

west and call upon all peoples residing on our territories to acknowledge, adopt, and respect
the cultural protocols of our peoples to maintain and protect Hawai'i and its great wealth of
biodiversity.

We declare our willingness to share our knowledge with humanity provided that we determine
when, why, and how it is used. We have the right to exclude from use those who would
exploit, privatize, and unfairly commercialize our traditional knowledge, cultural expressions
and artforms, natural resources, biological material, and intellectual properties.

THE FOUNDATION

. According to the Kumulipo, a genealogical chant of creation, PG gave birth to the world. From

this female potency was born Kumulipo and Po’ele. And from these two, the rest of the world
unfolded in genealogical order. That genealogy teaches us the land is the elder sibling and the
people are the younger sibling meant to care for each other in a reciprocal, interdependent
relationship. Humanity is reminded of his place with the order of genealogical descent. The
foundational principle of the Kumulipo is that all facets of the world are related by birth. And
thus, the Hawaiian concept of the world descends from one ancestral genealogy.

. From time immemorial, Kanaka Maoli have understood the evolution of the world, its life

forms, and our cultural place within the cosmic worldview. All life forms of the honua, arising
first from the kai with counterparts on the “@ina, the naming of our “ohana and the
identification of our mo okt auhau in the Kumulipo, impress upon our peoples the obligation
to act as the kia'i of the honua and its life forms. Through pono behavior, we perpetuate the
life of our lands and our peoples.
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7. We emphasize that the Kanaka Maoli worldview is governed by the cultural principles of
pono, malama “aina, and kuleana. Within this worldview, the Earth and her myriad lifeforms
(biological diversity) are kinolau, the earthly body forms of the Akua. Every life form possesses
living energy that sustains each other creating a familial, interdependent, reciprocal
relationship between the Akua, the “@ina, and the kanaka in fine balance and harmony.

7.1 Pono governs the cosmos, guiding and informing the behavior among
the Akua, the “dina, and the kanaka, and their interaction at and
between the microcosmic and macrocosmic levels, ensuring proper
maintenance and development of our society, our culture, and
ourexistence in all forms and in all dimensions.

7.2 Malama “Aina is the operating cultural principle that maintains pono.
The people and the land are of the same integrated ancestral lineage, the
“aina and all of her life forms, our ancestor, and the Hawaiian people,
the younger.

7.3 Each aspect of the trilogy of the Akua, the “@ina, and the kanaka share
familial, interdependent, and reciprocal responsibilities to each other
expressed in kuleana. Kuleana encompasses both the rights and
corresponding sacred responsibility with accountability to maintain,
conserve, and protect the Akua, the “@ina, and the kanaka in perpetuity.

8. As Kanaka Maoli, we maintain our inalienable rights to, jurisdiction over, and management of
our “aina mai uka a i kai, mai kahi pae a kahi pae and assert our kuleana for future
generations.

9. We maintain our inherent right of self-determination, despite the oppression of colonization
and illegal occupation of our land base since January 17, 1893 when our sovereign Kingdom
of Hawai'i was overthrown by the military force of the United States.

TRADITIONAL KNOWLEDGE,
CULTURAL EXPRESSIONS AND ARTFORMS

10. Our culture is living and evolves over time with the Kanaka Maoli peoples. The embodiment
of Kanaka Maoli identity manifests in both traditional and contemporary artforms and cultural
expressions. Authenticity, quality, and cultural integrity of Kanaka Maoli cultural expressions
and artforms are, therefore, maintained through Kanaka Maoli genealogy.
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11. Kanaka Maoli traditional knowledge encompasses our cultural information, knowledge, uses,
practices, expressions and artforms unique to our way of life maintained and established
across Ka Pae “Aina Hawai'i since time immemorial. This traditional knowledge is based
upon millennia of observation, habitation, and experience and is a communal right held
by the [ahui and in some instances by “ohana and traditional institutions and communities.
The expression of traditional knowledge is dynamic and cannot be fixed in time, place
or form and therefore, cannot be relegated to western structures or regulated by western
intellectual property laws. We retain rights to our traditional knowledge consistent with our
Kanaka Maoli worldview, including but not limited to ownership, control, and access. We
also retain the right to protect our traditional knowledge from misuse and exploitation by
individuals or entities who act in derogation of and inconsistent with our worldview, customs,
traditions, and laws. Our traditional knowledge includes, but is not limited to, the following:

a. knowledge of histories and traditions transmitted through Kanaka Maoli traditional and
contemporary means;

b. details of cultural landscapes and particularly sites of cultural significance;
c. records of contemporary events of historical and cultural significance;

d. sacred ceremonies, images, sounds, knowledge, material, culture or anything that is
deemed sacred by the lahui, “ohana, and traditional institutions and communities;

e. cultural property, including but not limited to expressions, images, sounds, objects,
crafts, art, symbols, motifs, names, and performances;

f. knowledge of current use, previous use, and/or potential use of plant and animal
species, soils, minerals, and objects;

g. knowledge of planting methods, care for, selection criteria, and systems of taxonomy of
individual species;

h. knowledge of preparation, processing, or storage of useful species and formulations
involving more than one ingredient;

i. knowledge of ecosystem conservation (methods of protecting or maintaining a
resource);

j. biogenetic resources that originate (or originated) in Ka Pae *Aina Hawai'i and
consistent with the Kumulipo;

k. tissues, cells, biogenetic molecules, including DNA, RNA, and proteins, and all other
substances originating in the bodies of Kanaka Maoli, in addition to genetic and other
information derived therefrom;
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12. Our oral traditions transmitted from generation to generation through our kupuna have
sustained our people, culture and natural resources. Therefore, we must look to our kupuna
for guidance to the rights and responsibilities inherited with this knowledge.

13. We recognize our traditional methods of expression, including oral modes, as valid forms of
documentation.

14. The use of traditional knowledge is inseparable from the kuleana to comply with the Kanaka
Maoli worldview, whether operating within traditional, contemporary, or western structures.

15. Kanaka Maoli, as the inherent owners and guardians of our traditional knowledge, are the
rightful beneficiaries of the privileges of western intellectual property rights when our
traditional knowledge is used. We retain all rights to the use of our traditional knowledge.
Accordingly, western intellectual property rights holders who use such knowledge do not
attain ownership rights to that knowledge. Those who use our traditional knowledge have the
kuleana to properly accord Kanaka Maoli the benefits and rights derived from such use.

16. We oppose the theft of our traditional knowledge by entities, including the pharmaceutical,
agricultural and chemical industries, the United States military, academic institutions
and associated research corporations, for scientific and biotechnology research and further
commercialization and granting of patents on all life forms.

SCIENTIFIC RESEARCH

17. We have the right to free, prior and informed consent before research relating to our
biological resources commences. Researchers, corporations, educational institutions,
government or others conducting such research must fully and entirely inform Kanaka Maoli
regarding the purposes of their research and recognize our right to refuse to participate.

18. Biological samples are being transferred, traded, bought, and sold without the agreement or
consent of our peoples, in violation of our inherent human rights.

19. Although biological and genetic samples have been transferred, sold, patented or licensed,
Kanaka Maoli never relinquished our rights to our biological and genetic materials and,
therefore, call for the rightful repatriation of such samples and due compensation.

20. Kanaka Maoli human genetic material is sacred and inalienable. Therefore, we support a
moratorium on patenting, licensing, sale or transfer of our human genetic material.

21. We further support a moratorium on patenting, licensing, sale or transfer of any of our plants,
animals and other biological resources derived from the natural resources of our lands,
submerged lands, waters, and oceans until indigenous communities have developed
appropriate protection and conservation mechanisms.
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KU I KA PONO: ASSERTING THE BALANCE

22. In accordance with our right of self-determination, we are determined to take future action to
bring pono and protect our culture, “aina and lahui from exploitative use and
commercialization of our traditional knowledge, cultural expressions and artforms, natural
and biological resources, and intellectual properties. Recognizing that existing laws are
insufficient to protect our cultural and intellectual property, we call upon Kanaka Maoli, our
“ohana, and supporters to join in the following future action:

22.1  Develop a code of conduct/standards for best practices, which private
industries, academics and academic institutions, and government
must observe before and during the use (such as visual, audio or written
recording) of our traditional knowledge, cultural expressions and
artforms, and natural and biological resources.

222 Develop a sui generis system for protection of our intellectual property
and related traditional knowledge and biological diversity and support
its enactment into law.

22.3  Advocate for adoption of a policy that recognizes our rights to our
traditional knowledge, cultural expressions and artforms, or natural
and biological resources and ensures a system of equitable benefit
sharing by those conducting research relating to, or using or seeking to
use our traditional knowledge, cultural expressions and artforms, or
natural and biological resources.

22.4  Continue to educate Kanaka Maoli, the public, the private sector and
government about our cultural and intellectual property rights through
Kanaka Maoli-produced forums, video works, and publications.

22.5  Continue Ka “Aha Pono as an annual conference to gather, discuss,
educate about, and take action to protect Kanaka Maoli intellectual
property rights, traditional knowledge, culture, arts, and natural and
biological resources.

23. We call upon government, the private sector, and the public to cooperate with the above
future action and undertake to develop and implement policies and practices consistent with
this Declaration in full consultation with Kanaka Maoli.
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GLOSSARY

HAWAIIAN

*Aina: Land (lit. that which feeds)

Akua: Divine manifestations

“Aumakua: Deified ancestral manifestations

Honua: Earth

Kai: Ocean

Kanaka Maoli: Genealogical descendants born of Ka Pae ‘Aina Hawai'i

Ka Pae “Aina Hawai'i: Hawaiian archipelago from Kure to Kama'ehu, including waters, submerged lands, air and
all life forms, minerals and other resources therein from the depths of the Earth to the zenith of the heavens from
the rising of the sun to the setting of the sun.

Kia“i: Sacred guardian

Kinolau: Earthly manifestations of Akua

Kumu hula: Master teachers of Kanaka Maoli dance and chant

Kumulipo: Cosmogonic genealogy chant of creation

Kupuna: Kanaka Maoli elders, existing both physically and spiritually, who possess traditional knowledge and
serves as conduits ensuring the present and the future of ka lahui Hawai'i.

La‘au lapa‘au: Traditional process of Hawaiian healing incorporating the gathering, preparation, and use of Native
plants in conjunction with prayer and the Kanaka Maoli worldview.

Lahui: Collective being of Kanaka Maoli expressed through land, natural resources, and institutions
Mo okt auhau: Inherent Ancestral Genealogy

Mai uka a i kai, mai kahi pae a kahi pae: include lands, waters, submerged lands, air and all life forms, minerals
and other resources therein, according to the cultural principle of malama “aina.

Mana: Spiritual strength
Nd Mea Hawai'i: All things Kanaka Maoli
*Ohana: Traditional system of familial relations

Wahi pana: Sites of significance and importance to Kanaka Maoli
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GLOSSARY

ENGLISH

Biogenetic materials: Biological and genetic resources, including plant material, animals,
microorganisms, cells, and genes.

Biological diversity (biodiversity): The total variety of life in all its forms. It includes many levels that
range from the level of alleles to the biosphere. The major elements of biodiversity include alleles, genes,
populations, species, ecosystems, landscapes and the ecological processes of which they are a part.

Free, prior and informed consent: Principle of fully informed consent after full disclosure and
consultation. Full disclosure is of the full range of potential benefits and harms of the research, all
~relevant affiliations of the person(s) or organization(s) seeking to undertake the research, and all sponsors

of the researcher(s).

.7_‘3"_‘;—-—‘ p A
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Sui generis: Of its own kind; unique. In the context of Kanaka Maoli, sui generis mechanisms are those
we create for particular application to Ka Pae *Aina Hawai'i.

Western ih%‘el]\ectual property rights: Includes copyrights, trademarks, and patents. Intellectual property

~is a legal concept used to “protect” the dissemination of information, derives from capitalism, and is
commercial in nature. Itis used to insure an author, inventor, or producer of a product the right to
monopolize what they have created.

Copyrights

pyright law protects the expression of an idea, literary, artistic, commercial, or otherwise. The

ression is protected when it is original, not copied and “fixed in a tangible medium of expression.”

expr s fixed when it is written or recorded somehow so that it can be communicated again.
“Original” s only that the author contribute something more than a mere trivial variation; in other
words the author must contribute something recognizable as his own. Works that are protected by
( i -ht law include literature, music, drama, dance, pictures, sculpture, and movies. Copyright does
ect ideas, concepts or procedure. Protection under copyright law lasts for the author’s life plus
70 ye During that time, the author has exclusive rights to reproduction or copying, distribution,
$ o adaptat!on plﬁ;‘: performance, and public display. When the term for protection expires, the work

| w becomes part of the public domain and can be used by anyone.
- 5

t pro

\ -*_"";_\:‘
- Trademarks
" 4.
Trademarks are alwéys linked to commercial activity. The purpose of trademarks is to identify goods and
products in the mind of the consumer to gain a commercial advantage. Trademarks are often found in
names and symbols that identify products.

Patents

Patent law deals with inventions; any new and useful process, machine, manufacture, composition
of matter, or any new and useful improvement. Patents exist for things found everywhere: medicine,
computers, and cars, just to name a few. Patents are not given for any natural phenomena or abstract
ideas, for example mathematical formulas and calculation.
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Comments for the U.S. Coral Reef Task Force Meeting

Pago Pago, American Samoa
August 2007
KAHEA: The Hawaiian-Environmental Alliance

Honolulu, Hawai'i
KAHEA-Alliance@hawaii.rr.com

e e PO
Tue Hawanan-ENVIRONMENTAL ALLIANCE

Concerns Regarding NWHI “Research Goldrush”

Researchers found illegally transporting disease organisms from the Northwestern Hawaiian
Islands; potential threat to Hawai'i reefs

NOAA NWHI vessel lab called a “bacterial cesspool”

KAHEA Seeks Full State and Federal Investigation

Submitted August 10, 2007 for posting on www.coralreef.gov

Aloha and greetings from Hawai'i,

Although we are not able to attend the U.S. Coral Reef Task Force Meeting, we would like to inform
delegates of serious concerns regarding efforts to protect the Northwestern Hawaiian Islands (NWHI) over
the last two years. In 2000, the NWHI Coral Reef Ecosystem Reserve was created by Executive Order. In
2005, the state of Hawai'i, created the NWHI State Refuge, protecting state waters to an extent even greater
than the protections in federal waters. In 2006, the NWHI Monument was created by Presidential
Proclamation, overlaying existing protections.

Enclosures:

* Appendix A: Concerns regarding Apparent Civil and Criminal Violations on Board the NOAA
Hi'ialakai, HIMB NWHI Research Cruise - 2006 as Reported by State and Federal Officials,
KAHEA submittal to State Board of Land and Natural Resources, July 27, 2007

* Appendix B: Testimony describing the NWHI violations on the HIMB expedition by

o NOAA NWHI Research Coordinator, Randy Kosaki — including characterization of Hi ialakai
wet lab as “bacterial cesspool”

o DLNR permit coordinator, Jill Zamzow

* Appendix C: Emails sent to the vessel while it was at sea from

o Director of Hawai‘i Institute of Marine Biology, describing her effort -- after the discovery of
the illegally cultivated and transported disease bacteria from NWHI and Johnston Atoll on-
board the Hi'ialakai — to obtain ex-post facto permission to import the cultures, despite the
state NWHI permit prohibition on doing so and lack of an import permit;

o DLNR NWHI Representative, Athline Clark mentioning “legal issues” but ensuring
researchers that they would not be reprimanded; according to testimony before the Land
Board in July, 2007. Clark apparently reported the violations to the proper enforcement
officials 8 months later, after serious concerns were raised by the public;





* Appendix D: Summary and full text of deep concerns expressed prior to the vessel’s departure
by scientists on the State Agriculture Board Advisory Subcommittee on Invertebrate and
Aquatic Biota.

Background

State NWHI Refuge rules are, in most cases, far stricter than Monument rules and provide for simple and
clear protection of NWHI ecosystems “in their natural character.” Everything is prohibited that is not
explicitly permitted in a short list of three categories of permits allowed for the state waters of the NWHI:

(1) “scientific or education purposes”

(2) “non-extractive purposes undertaken to further the knowledge of resources or which provide for
enhanced resources protection or benefit resource management”

(3) “subsistence, traditional and customary practices by Native Hawaiians consistent with the long-term
preservation of the refuge resources”

State refuge rules stipulate:
* a‘“do no harm” requirement for permitting;
* use of clearly defined “precautionary approach” to minimize risks of adverse impacts,
especially where data is limited,
* apublic comment requirement; and
* strong steps taken towards permit violators -- the penalty for violating permit conditions is
denial of future access to this fragile public trust resource:

State permitting guidelines stipulate:

* a prohibition on commercial activities, including bioprospecting;

* that permitted activities are required to show “demonstrable benefits to the preservation and
management of the NWHI ecosystem”;

* require that “the activity must do no harm to the ecological or biological systems, sites or resources
of the NWHI, or by virtue of the mode of transport to be employed for access”;

* require that the activity must have “demonstrable benefits to the cultural and spiritual relationship of
Native Hawaiians to the NWHI ecosystem" and "must support the perpetuation of traditional
knowledge and ancestral connections of the Native Hawaiians to the NWHIL.”

Researchers illegally transport disease organisms from the Northwestern Hawaiian Islands,
potentially threatening Hawai i reefs

Hi'ialakai Wet Lab a “Bacterial Cesspool”
KAHEA Seeks Investigation of DLNR's Aquatics Division

We are now facing a historic case regarding the first recorded major violations of the state’s new stringent
Northwestern Hawaiian Islands Refuge rules. Federal and state officials have testified that, during one of the
first major research expeditions permitted to conduct extractive activities in the state’s newly created no-take
Refuge, researchers at the Hawai‘i Institute of Marine Biology (HIMB) — including a former state
Department of Land and Natural Resources contract staff-person - cultivated disease bacteria in the NWHI,
transported this bacteria within and outside of the NWHI, and attempted to bring the disease cultures to the
Main Hawaiian Islands, in violation of their strict permit requirements and state and federal quarantine and





customs laws regarding the transport and import of disease organisms. Testimony submitted by the lead
NOAA scientist on-board the vessel (enclosed) also indicated, alarmingly, that the ship’s wet lab was a
“bacterial cesspool.”

Officials testified (enclosed) that the HIMB disease researchers harvested, cultivated, and transported live
coral within the NWHI, dumping wastewater from their coral tank overboard as they traveled between
islands. These actions, which occurred in 2006, represent serious violations of state permit conditions and
state and federal laws. As of August 2007, however, over a year since the violations, only one individual has
been cited for one charge — that of transporting coral. The enforcement action has so far failed to address the
culpability of federal and state representatives onboard the research vessel who knowingly facilitated the
cultivation of disease bacteria on-board the vessel and who omitted mention of these activities from their
required activity log report to the DLNR. The HIMB research is funded under a $2.25 million Congressional
earmark, which was announced by Senator Inouye last year.

In January, the state Board of Land and Natural Resources was presented with documentation of potentially
criminal activity by two researchers pertaining to disease bacteria cultivation and transport in the NWHI,
waste dumping, and live coral transport. The expedition’s cruise log, required as a condition of the state
permit to describe activities in state waters, was written by a NOAA official and an HIMB representative,
and failed to describe any of the activities known to be violations or their attempted remedies. The head of
HIMB attempted (email enclosed) to secure ex-post facto clearance to bring the disease bacteria to the Main
Hawaiian Islands, despite the fact that there had been no Board of Agriculture approval for the import --
required by law -- and despite the fact that it represented a violation of the state permit.

Prior to the vessel’s departure, State Department of Agriculture requested scientists to review an application
to transport and import disease bacteria and coral import. These scientists raised significant concerns about
the potential threat to reefs in the Main Hawaiian Islands as a result of the planned activities. For example, in
testimony submitted to the Agriculture Board Advisory Subcommittee on Invertebrate and Aquatic Biota,
Dr. Andrew Rossiter (Director of Waikiki Aquarium) stated:

At the outset, I would like to state that I am fully cognizant of the fact that scientific research often
needs to use taxa that are non-native, and wherever possible I try to support such endeavors.
However in this instance the research project comes with associated risks. These risks are twofold,
and their implications are immense: there is a potential risk of accidental introduction of a non
native coral into Oahu waters, and there is the potential risk of the accidental introduction of
pathogenic microbes deleterious to corals into Oahu waters. After careful consideration, I conclude
that the concerns regarding accidental introduction of coral, and especially of microbes, are not
satisfactorily addressed in this application, and I do not feel that the potential merits of the research
come close to outweighing the risks. .... The deliberate importation of corals carrying known — or
suspected pathogenic microbes should be forbidden.

Dr. Sam Pooley —Director of NMFS/NOAA Pacific Islands Regional Office — pointed out substantial
dangers and the fact that HIMB is a poor choice for this sort of research given proximity to Kaneohe Bay. He
noted:

» "possible disastrous consequences of a release of non-indigenous coral disease from this importation"

pg 4
» "The HIMB site is not the most desirable site for this type of work... a location further from natural
coral reefs, such as the UH Manoa campus, would be more desirable from a biosecurity perspective ..
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Even with the biosecurity measures proposed at HIMB , risks still remain of accidental release of
microbes into Kaneohe Bay ...."

« "If future work of this sort is proposed later, facilities more isolated from natural reefs would be
desirable."

The Department of Agriculture did not issue permits for these dangerous imports. The State HIMB permit
for NWHI clearly forbade any transport of live materials of any sort.

In addition, Agriculture Board scientists underscored the importance of ensuring that waste water was not
dumped from coral samples overboard during transit. In fact, state laws prohibit any dumping of wastes into
the refuge. The HIMB submittal described (pg 2) a “semi-closed aquaria system” to house the coral
fragments. This was alarming to reviewers, one of whom commented, “For evaluation purposes, when
describing a system that houses pathogenic organisms, either it is a closed system or it is an open system.
The use of “semi” in this context concerns me.”

The Advisory Board scientists underscored the importance of not releasing any effluents from corals or
samples: "All water in which the corals or microbes from them are held shall be kept in containers that do
not release effluents into open or semi-open systems unless that water is sterilized or disinfected." “Measures
shall be taken to ensure that no release of the corals or their holding water (unless appropriately disinfected)
into open waters within the State of Hawaii’s jurisdiction shall occur from aboard the ship or otherwise
during transport...”

The Subcommittee expressed concern about the cavalier approach towards biosafety found in the
application:

*  “The issues associated with bringing in a coral species that does not occur here naturally seem to
have been ignored or trivialized” pg 6

* “Instead it is stated that “the only concern is in any possible microbes that may be brought in with
this coral.” In my opinion, the microbes are an additional, and major, concern, on top of that
associated with A cytherea import. I have strong reservations as to whether the applicant appreciates
fully the risks and regulations associated with bringing in non-native corals.” Pg 6

* “The experimental protocol indicates the possibility or likelihood that the fragments would already be
infected with pathogenic strains of microbes. In my opinion, importing pathogenic microbes here
would seem, at best, a risky venture. In this I am in complete agreement with the applicant’s
statement that “there is always some risk associated with bringing in organisms”. However, I am in
complete disagreement with her statement that “the critical need for this type of research...greatly
outweighs any potential risks.” Instead, I see immense risks inherent in a project that has unclear
scientific merit and little evident benefits from a conservation perspective.” Pg 6

These evaluations were all conducted prior to the departure of the vessel and no permit was granted for the
import of live coral or bacteria to the Main Hawaiian Islands. Despite this information documenting deep
concerns about the potential threats posed by the proposed transport of live coral, use of open flow systems,
and any attempt to cultivate and import disease bacteria, HIMB researchers went on to do just that. The eye-
witness accounts detail how HIMB researchers harvested and keep live corals on board the vessel, using an
open flow system, where wastes were dumped overboard as the vessel traveled between islands; cultivated
and transported disease bacteria in violation of permit conditions as well as, possibly state and federal laws.
These violations halted only after they were belatedly “discovered” by officials late in the trip. For example,
a NOAA official — who had helped the researchers to set up a bacterial incubator in a relatively hidden

portion of the vessel — later reported that he discovered bacteria cultivation and transport after the vessel had
left the NWHIL





Although state and federal officials knew the details of the events while the vessel was still at sea,
enforcement officials and customs officers were not notified and the vessel, potentially still bearing disease
cultures, was not inspected on arrival in Honolulu. State Aquatic Resources staff attempted to handle these
violations internally, giving rise to serious concerns about possible conflicts of interest and collusion in
apparent efforts to protect the interests of former staff and close colleagues.

KAHEA finds that the most shocking violations involve the illegal cultivation and transport of disease
organisms, which apparently HIMB sought to bring into the Main Hawaiian Islands despite the outright ban
on doing so. In addition we are very concerned by the purposeful use of an open flow waste dumping system
given the researchers’ full knowledge of the dangers of the use of this sort of system. We are deeply
concerned that there is no effort apparent to prosecute these serious violations or the range of individuals
involved in the process. As scientists have noted, the purposeful transport of disease pathogens within the
NWHI, at Johnston Atoll and their planned transport into the Main Hawaiian Island potentially poses a
dangerous threat to our reefs.

The entire permitting and enforcement system for the NWHI appears to be plagued with procedural
irregularities, conflicts of interest, and favoritism. The failure to properly implement and enforce the state
refuge protections has severely compromised efforts to protect this extremely delicate and vitally important
marine ecosystem.

We call for full federal and state investigations into the HIMB violations, as well as the actions of federal and
state officials involved with the case. The public needs to know that activities in the NWHI must and do
follow state-of-the-art disease and alien species protocols and that NWHI protections are not being sacrificed
for political connections or personal relationships.

Advocates are also renewing their call for a moratorium on all research permits to the NWHI. In light of the
possible structural support from HIMB for the import of illegally cultivated and transported bacteria, the
failure of DLNR staff to report the violations to authorities, and the possible culpability of NOAA staff, it is
clear that significant work is still needed to properly implement the NWHI state refuge.

It is crucial that before researchers — especially those in an institution which has promulgated violations of
permit conditions -- are allowed into this unique marine ecosystem, we have in place all of the checks and
balances necessary to ensure that the permitting process is transparent, and that all enforcement procedures
are properly followed. Without this, we are placing our precious public trust resources at risk. Unless these
first high-profile violations are addressed to the maximum extent of the law, NWHI Managers will establish
an unfortunate precedent that jeopardizes our precious reefs in the Northwestern Hawaiian Islands.





Appendix A:
Concerns regarding Apparent Civil and Criminal Violations on Board the NOAA Hi ialakai,
HIMB NWHI Research Cruise - 2006 as Reported by State and Federal Officials, KAHEA
submittal to State Board of Land and Natural Resources, July 27, 2007





To: Board of Land and Natural Resources
From: Marti Townsend, KAHEA: The Hawaiian-Environmental Alliance
Date: July 26, 2007

Re: Agenda Items F-2 and F-3, Enforcement Action against HIMB staff, Greta Aeby (et al)

Aloha Land Board Members,

This agenda presents the Board of Land and Natural Resources with a historic decision regarding the first
recorded violations of the state’s new stringent Northwestern Hawaiian Islands Refuge rules. These
violations were documented by federal and state officials as occurring during one of the first major research
expeditions granted permission to conduct activities in the state’s newly created stringent no-take Refuge.
These stringent protections, designed to protect the public trust resources of the NWHI, were instituted
by Governor Lingle as a result of lengthy hearings and over 24,000 public comments submitted to DLNR
in support of the strongest possible protections, implemented in an open and transparent manner.

Some of the violations (including those brought before the Board today) were carried out by a former
DAR employee/contractor, Greta Aeby, who worked for DAR during the period where the Refuge rules
were being developed, apparently reporting directly to DAR NWHI Representative Athline Clark, before
moving to HIMB. How the Board acts on these two agenda items will influence all future interpretations
of the State’s Refuge rules as well as the public perception of the state’s commitment to protecting this
precious public trust resource. We note that there appear to be significant irregularities in the actions of
DAR staff in the processing of these violations and call for immediate Board action regarding DAR. The
importance of these decisions cannot be overstated.

Contents

1. Clear documentation of civil and criminal violations pg. 1
2. Substantial irregularities in DLNR investigation pg. 2
3. Recommendations pg. 4

4. Additional thoughts and questions: Deep concerns that this enforcement action fails to address the
institutional challenges to protecting the NWHI and implementing the State Refuge rules, Questions
Pertaining to NOAA Liabilities, Concerns regarding HIMB pg. 7

Enclosures

* Original DAR submission to Land Board regarding Aeby violation, 1/12/07

* Cruise log co-authored by Randy Kosaki (NOAA) and Erik Franklin (HIMB)- identifying where the
NOAA vessel was on what date during the HIMB expedition and describing activities conducted

(activities which represented permit violations and the remediation of such violations, however, are
missing from this log)





1. CLEAR DOCUMENTATION OF CIVIL AND CRIMINAL VIOLATIONS:

The eye-witness reports by federal and state officials (Kosaki and Zamzow) presented to the Board on
1/12/07 and again, over six months later, on 7/27/07 describe at least two perpetrators and four categories
of violations of state permit conditions and state law. We note that this enforcement action, however,
addresses only one violation by one person. If the Board finds sufficient grounds to take action on the
one violation based on the information presented here, we posit that the Board has sufficient information
to take action on the remaining violations. Failure to take action on all documented violations would
irreparably undermine the effectiveness of the NWHI Refuge.

The eye-witness account by the NOAA NWHI Marine National Monument Research Coordinator, Dr.
Randy Kosaki, identifies two people involved in possible permit violations — Dr. Greta Aeby and David
Albert. Yet the DAR enforcement action is completely silent on Mr. Albert’s role in the commission of
these violations. The record presented to the Board does not provide any information to justify absolving
Mr. Albert of all responsibility for his actions and provides no evidence of any consideration of violations
by parties other than Ms.Aeby.

Moreover, Dr. Kosaki’s eye-witness account also describes four types of actions and activities
observed that violate state permit conditions and state law on multiple occasions by two
individuals. We note, however, that descriptions of these activities are missing from the Cruise Report
documenting activities on the HIMB mission co-authored by Dr. Kosaki and Erik Franklin. These are:

1) Keeping coral samples alive in violation of condition #29 of permit DLNR.NWHIO6R008

2) Dumping wastewater from the coral tanks overboard in violation of state law, including HRs § 13-60.5-
4,

3) Keeping micro-organisms alive onboard in violation of condition #29 of permit DLNR.NWHI06R008,
and

4) Transporting live organisms (coral and micro-organisms) across state boundaries in violation of state
law, including HRS §150A (Hawai‘i Quarantine Law). (DAR Board submission of 1/12/07 documented
two coral transport violations (i.e. to and from FFS), an unknown number of bacterial transport violations
(up the NWHI chain to Johnston Atoll - and to MHI after freezing)

Why are the three additional violations identified in testimony by Drs. Kosaki and Zamzow not addressed
in the enforcement action before the Board? If the Board finds the evidence presented in this staff
submittal sufficient to warrant punishment for cultivating live coral, then the Board also has sufficient
evidence to take action against the other violations fordescribed in this record. We note that this decision
will have serious implications far beyond this current enforcement action.

5) In addition, permit condition #21 requires permittees to provide a cruise log listing “days spent in the

Marine Refuge, activities carried out, approximate positions and general observations.” The Daily
Activity Log (enclosed) co-authored by Randy Kosaki (NOAA) and Erik Franklin (HIMB) on June 11,
2006 (pg 3 — 6) describes activities on every day of the HIMB expedition — except for the day that,
according to testimony by Kosaki and Zamzow, the illegally transported bacteria colonies were frozen.





The Activity Log fails to describe any activities related to (1) the illegal harvest of live coral at FFS and
transport of live coral from FFS to any other location (2) discovery of illegal coral harvest by Dr. Kosaki
and Dr. Zamzow (3) the dumping of wastewater by Aeby/Albert (4) the “replacement” of the coral back at
the original FFS site as claimed by Dr. Kosaki in his later testimony (5) bacteria cultivation and transport
by Aeby and Albert (6) freezing of the Aeby/Albert bacterial samples (7) anything that occurred on May
31 — apparently the day when the samples were frozen and the only day missing from the report (8) the
destruction by bleach of the Aeby/Albert samples.

The Daily Activity Log indicates that on May 30, 2006, the vessel arrived at Johnston Atoll. There is no
activity recorded at all on May 31. Activities are recorded for every day prior to and after this date,
however.

We are concerned that some of these omissions appear to be a potential violation of permit condition #21
requiring permittees to describe the “activities carried out.” Why is there no discussion in the DAR
submittal of the information missing from the Daily Activity Log produced by NOAA and HIMB?

2. SUBSTANTIAL IRREGULARITIES IN DLNR INVESTIGATION

Given the clear documentation by state and federal officials (made public prior to the 1/12/07 Land Board
hearing) of multiple violations by at least two individuals on the HIMB research mission and the great
importance of this inaugural enforcement action, we fully expected the DLNR investigation to be
systematic and thorough. Unfortunately, this investigation and enforcement action appears to be plagued
by substantial irregularities, including:

(1) Failure by DAR to officially notify and request investigation by DLNR enforcement body,
the Division of Conservation and Resources Enforcement (DOCARE) of the alleged
violations (including potential criminal violations) at the time they were discovered by state and
federal officials. The discovery of the violations by state and federal officials is documented in
email communications from DAR staff dated 5/31/06 and 6/09/06, while the vessel was still at sea.
These documents were made public a few days prior to the 1/12/07 Land Board hearing. (They are
the last few pages of the enclosed 1/12/07 DAR Board submission.)

(2) Failure to present a copy of the results of DAR internal investigation report to Land Board.

(3) Failure to present to the Land Board the results of DOCARE investigation initiated in
2007 (after public comments expressing concern about to the lack of investigation reports)

(4) Repeated attempts by DAR staff and administrator to convince the Board to act in the
absence of DOCARE investigation results and DAR investigation report on Ms. Aeby's
alleged violations on two separate occasions (1/12/07 and 7/27/07) and to vote on providing her

with another permit — despite state law banning permit violators from accessing the NWHI - on
two other occasions (7/13/07, 7/27/07).

(5) Failure to present to Land Board documentation of and recommended enforcement actions
on all documented violations by all individuals, including potential criminal violations by at
least two individuals noted in written testimony by federal and state officials and testimony
presented to the Land Board on 1/12/07. There is a lack of discussion pertaining to the missing





entries regarding NWHI activities in the NOAA/HIMB Research Expedition Cruise report. In
addition, we note the lack of information pertaining to documentation of US Customs
declarations required for the import of biological samples to the State of Hawai'i. We note
that an email from Jo-Ann Leong to Greta Aeby dated 5/31/06 and made public in the 1/12/07
Land Board submission documents the efforts made by HIMB director Dr. Leong to “obtain
permission from Alan Riggs to bring those samples to the Halawa quarantine facility” which would
appear to be an effort to violate or circumvent various laws, rules, and permit conditions pertaining
to the transport of biological samples into the state. We note the email dated 6/9/07 from DAR
staffer/NWHI coordinator, Athline Clark which indicates that “not a single one of them [the
scientists on the mission] indicated that the samples would be transported out of State, and they
did NOT actually have permission to do this.” (emphasis in original) The Clark email notes “issues
with legality” associated with such actions. [Exhibit F, last section of DAR 1/12/07 Land Board
submission - enclosed]

(6) Failure to report to Land Board on the substantial irregularities occurring within DAR
during the processing of these violations.

(7) No evidence to suggest that DAR staff, who were aware (as documented in their email
communication) of legal issues pertaining to the transport of organisms to the state of Hawai'i,
requested DOCARE agents to inspect the vessel when it docked or informed the US
Customs office regarding the need to inspect the vessel (did the vessel clear customs when it
arrived at Honolulu?).

(8) Removal from 7/27/07 DAR presentation of information provided Land Board on 1/12/07
regarding additional violations as well as potential criminal penalties, including
imprisonment.

For example, the current DAR staff submission to the Land Board (Discussion section , page 3 of 5)
has eliminated all mention of Aeby’s bacteria cultivation violations, and details of potential criminal
penalties, including imprisonment, which were presented to the Board in the 1/12/07 submission
(Aeby Enforcement Action #DAR-NWHI-07-01) which documented violations by Aeby regarding
transport of coral, and culture and transport of bacteria:

“Dr Aeby violated condition #29 twice during the course of her permit. First, Dr. Aeby
transported a live organism both within and outside of the NWHI refuge waters when she took
a live coral sample from FF'S to Gardner and back to FFS on May 23 and 24, 2006. This
action was witnessed and documented by Dr. Kosaki and Dr. Zamzow, the NWHI Research
Coordinator for the Division of Aquatic Resources. As previously established, condition #29
prohibits transportation of live organisms “within, or outside of, the NWHI State Refuge
waters.”

Second, Dr. Aeby violated condition #29 when she cultured live bacteria derived from diseased
coral samples. Once again, this activity was witnessed by staff members aboard the Hi ialakai,
including Dr. Kosaki and Dr. Zamzow. See Exhibits C and D. Condition #29 explicitly states
that all samples will be killed by appropriate means. Not only did Dr. Aeby fail to kill some of
the diseased coral specimens that she collected, but she actually cultured these organisms.
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These two incidents represent significant breaches of the permit issued to Dr. Aeby. Violations
of permits issued under HAR 13-60.5-6 may subject the responsible party to criminal and /or
civil sanctions under Hawai'i Revised Statutes (HRS) 187A4-12.5, 187A4-13, and 188-70. Under
HRS 1874-12.5, the Board may assess a fine of up to $1000 for a first violation and up to
832,000 for a second violation. Under HRS 187A4-13, any person who is found guilty of violating
a rule of the department for which there is no penalty provided has committed a petty
misdemeanor and, pursuant to HRS 18-70, shall be punished for a first conviction by a fine of
not more than 3500 or imprisonment of up to 30 days. ”(pg. 4 of 5, emphasis in original)

(9) Failure to apply penalty schedule for multiple violations of state law and permit conditions.

3. RECOMMENDATIONS
We feel that this striking failure to implement proper enforcement actions can be used to
improve the on-going effort to protect the NWHI. To this end, we offer the following suggestions.

First, the Board should seek a formal and external investigation of DAR’s handling of this
enforcement action. Such an investigation would include identification of the date of official notification
of DOCARE regarding violations by DAR staff, the date of notification of U.S. Coast Guard regarding
import of biological samples known to be occurring by DAR staff, and efforts by DAR and HIMB to
facilitate the bringing of organisms into the Main Hawaiian Islands, analysis of information missing from
the Cruise Log submitted by Randy Kosaki and Erik Franklin,etc. Such an investigation will give the
Board an opportunity to objectively assess and improve DAR procedures for enforcing the state refuge
requirements. It will also give the public the confidence it needs that this enforcement action was not
undermined by political motivations or personal relationships and that the state refuge is being operated in
accordance with state law and permit requirements.

Second, in order to send a clear message that the Board fully intends to enforce the stringent
protections for NWHI waters, the Board should act to demonstrate that violators of the protections
of the public trust waters of the NWHI -- even if they formerly worked for DAR or work for other
agencies - shall be prosecuted to the fullest extent of the law.

Third, the Board should review the findings of the investigation(s) related to these violations and to
DAR actions by the Division of Conservation and Resources Enforcement. DOCARE is the primary
investigative and enforcement agency of the DLNR. It has the expertise and resources to ensure that an
investigation is thorough and comprehensive.

Fourth, the Board should request that the State Auditor’s Office review and report on the permitting
process and enforcement procedures for the nascent State Refuge. This first-ever enforcement action
provides an excellent opportunity for the Auditor’s Office to assess the effectiveness of Refuge
procedures and offer suggestions for improvement.

Fifth, the Board should recognize permits as an educational opportunity and revisit the policy of not
including preventive language in permit conditions, such as the prohibition on wastewater dumping

in state waters, the Impact Log requirement, the detailed language pertaining to Waste Log requirements
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and the encouragement to permitees to report any possible permit violations (see attached testimony from
July 15, 2007 BLNR meeting regarding the importance of these conditions). We recommend that the Land
Board ensure that the Board's original requirements for an “impact log” are re-instated on all future NWHI
permits . Such an impact log clearly documents all samples harvested from the NWHI, requires sign-off by
a Co-Trustee representative, and serves as a legal document useful for enforcement purposes.

Board Language re impact log: “a daily log maintained by the appointed trustee
representative aboard the vessel whereby any organisms collected will be documented on a
daily basis relative to what was collected, the amount, the size of the specimens, the location
(including specific GPS points) and the status of the specimen(s). The log entry will be signed
by the person who collected the organisms and countersigned by a State or other Co-Trustee
representative after validation of the collection: this log will constitute a legal document for
enforcement purposes.”

Fifth, the board should instruct staff to follow DLNR guidelines establishing a 45 day public review
period for NWHI related permit issues; Instructing staff to follow DLNR’ s commitment of January
2007 to the maximum timely release of permit information and pre-decisional documentation. We

note that DLNR withheld the Aeby application (and other HIMB applications) from the public from
February 1 2007 — almost a six month period.

Sixth, we urge the Board to remedy the irregularities to the fullest extent possible by:

(1) Requesting that all existing investigation reports of the HIMB incidents and full copies of all
documents pertaining to this case be presented to the Board, to aid in Board deliberation on the
violations, HIMB permit application(s), and DAR processes including:

a. Full copies of any reports or documents pertaining to the DAR investigation of these
violations, identifying which DAR officials carried out the investigation and their
qualifications for doing so;

b. Full copies of any DOCARE investigation reports

c. Full copies of original permit applications (and subsequent versions if modifications
occurred), identifying all individuals who proposed to obtain and/or utilize samples of
bacteria or coral collected by Aeby

(2) Ascertaining whether the investigation(s) were solely limited to Greta Aeby or whether there were
investigations of other parties including:

a. others on the Aeby permit (as originally proposed to DAR and later modified)

b. the other researcher reported by federal and state officials to be engaged in violations

c. any HIMB employee, state or federal staffer who made efforts to attempt to circumvent
state and/or federal law pertaining to transport of biological samples, etc.

d. authors of the Cruise Report who failed to describe activities carried out in the State refuge
pertaining to the illegal harvest, transport, and cultivation of live coral and bacteria, the
discovery of these activities (including by one of the report’s co-authors, and the alleged
replacement of the live coral at FFS).






(3) Ensuring that DOCARE investigators are present at the Board hearing on Friday to answer
questions (we have made a request for this but have not yet received a positive response)

(4) Ascertaining whether, given the substantial irregularities, DOCARE has conducted any
investigation of DAR actions pertaining to this case. If so, request that full copy of results of this
investigation be presented to the Board as an aid in their deliberations;

(5) It is our understanding that the University of Hawai'i has comprehensive codes of conduct for
animal and disease research. We urge the Board to request that information be sought from the
University of Hawai'i regarding whether the violation of state permit rules and state and potential
federal laws pertaining to harvest and transport of organisms, bacteria cultivation, and disposal of
waste water meets University code of conduct requirements.

The record presented to the Board raises serious questions regarding the lack of proper enforcement and
reporting procedures followed by DAR staff once they were notified that apparent violations of state
permit conditions and state law had occurred. Email correspondence from Ms. Athline Clark, the state
program manager, to Dr. Kosaki and Dr. Zamzow, suggest that DAR staff attempted to address this
problem internally, ignoring enforcement reporting requirements.

This concern is reinforced by the lack of key elements in the record before the Board. For example, where
is the correspondence from DAR to DOCARE notifying DOCARE of possible violations? Was the
Hi‘ialakai inspected upon its arrival in Honolulu, as is standard procedure in other cases of
suspected alien species introduction? Has DOCARE completed any investigations? If it has, then
those findings should be presented to the Board in their entirety before an enforcement action is

taken. Why has the current staff submittal to the Board removed language pertaining to criminal
charges?

Moreover, the tardiness and character of this enforcement action — and the lack of input from DOCARE
to the Board process on potential violations, including criminal violations - suggest a troubling lack of
commitment to the enforcement of state laws and NWHI permit conditions by DAR. The violations were
known to DAR staff while the vessel was at sea in May and June, 2006. Our understanding it that these
serious violations were not formally reported to DOCARE at the time, despite the fact that apparent
criminal violations of state law were observed on the vessel and reported by federal and state officials. The
initial enforcement action — apparently an in-house DAR effort in the absence of enforcement personnel
involvement -- was first brought before the Board on January 12, 2007, a full six months after the
violations were initially reported. The DAR submission included no evidence of a DOCARE investigation,
despite allegations by federal and state officials of potential criminal violations of Hawai'i law, in addition
to permit violations. HIMB submitted research permits for the next research season, apparently including
that of Dr. Aeby, to DAR on February 1, 2006. These applications were kept from public view until
several days prior to Land Board hearings held months later despite the DLNR commitment to a 45 day
public review period.





4. DEEP CONCERNS THAT THIS ENFORCEMENT ACTION FAILS TO ADDRESS THE
INSTITUTIONAL CHALLENGES TO PROTECTING THE NWHI AND IMPLEMENTING
THE STATE REFUGE RULES

This enforcement process has highlighted several troubling institutional flaws in the effort to implement
the State Refuge rules. We urge the Board to act to address the substantial irregularities in the DAR and
Co-Trustee process.

Questions pertaining to NOAA liabilities

Dr. Kosaki’s eye-witness account describes the fact that the senior NOAA official (and possibly others)
was aware that the permittees brought on-board tools used to violate the state permit conditions and state
law. According to Dr. Kosaki, the permitees brought onboard with them a “temperature-controlled
bacterial culture incubator.” The primary purpose of this apparatus is apparently to keep bacteria alive,
despite the ban on doing so clearly stated in the permits. Why was this device allowed onboard a ship
where all samples are mandated to be killed? The guardians of the State Refuge failed to prevent these
violations from occurring by allowing the permitees to bring this device onboard.

Questions that come to mind include:

1) NOAA’ s Chief NWHI scientist co-authored the Cruise Log report on the day the vessel returned
to Honolulu, yet his report omitted any mention of activities which he had observed and which
constituted potential civil and criminal violations of permit conditions, state and federal laws. If
the author of the cruise report omits key information pertaining to potentially illegal activities or
activities conducted in violation of permit conditions, is this not a violation of the permit condition
requiring activities to be documented in the cruise report?

2) Is NOAA ultimately responsible for events on the vessel? Was the Captain of the vessel
interviewed in this investigation? Is the Captain responsible for events on-board the vessel?

3) IfNOAA officials were aware that a “temperature-controlled bacterial culture incubator” was
brought on board despite a “kill order” for all samples, what is the level of NOAA culpability?

Concerns Regarding HIMB

The Hawai‘i Institute of Marine Biology appears to be promoting violation-based research. On the
HIMB website (www.hawaii.edw/HIMB), the discussion of coral diseases in the NWHI includes a
passage describing the illegal cultivation of diseased coral and bacteria. Specifically, the website says:

“...in elucidating the etiology of Acropora white syndrome at FFS [French Frigate Shoals] we
conducted basic studies on the ecology of the bacterial communities on infected versus uninfected
corals. Bacteria from colonies with signs of Acropora white syndrome and uninfected controls
were cultured and colony-forming units per cms coral tissue were found to be much higher in the
infected tissue (avg. >15,000) as compared to control regions of the colony (avg. 34.8) or healthy
colonies (avg. 25.9).”

(See, http://www.hawaii.edu/HIMB/nwhi_crrp/nwhi_crrp_coral _disease.htm [emphasis added])






Public statements like this currently posted on the HIMB site suggest that HIMB, as an institution, fails

to underscore the importance of promoting adherence to state refuge requirements as clearly written in the
permits for this research activity. HIMB researchers have been observed by federal and state officials as
having violated state permit conditions and state law, potentially placing healthy coral reef ecosystems in
the Hawaiian Island chain at risk from deadly and as yet incurable disease(s).

The email record presented to the Board documents the fact that Dr. Jo-Ann Leong, Director of HIMB,
attempted to seek after-the-fact approval from the DLNR and the Department of Agriculture to use a
quarantine facility in Halawa to allow the illegally-transported bacteria to be brought to the Main
Hawaiian Islands. Her assertion to Dr. Aeby — despite state law banning permit violators from returning
to the NWHI — that “I will send you to French Frigate Shoals at another time” shows little respect for
state Refuge law and fails to recognize the Land Board process which is the sole determinant of permit
approval for the state Refuge and which must operate in accordance with state law.

Finally, we are concerned that the current permit review and enforcement process places an undue burden
on the director of DAR, Dr. Dan Polhemus. Dr. Polhemus’ extensive experience as a scientific researcher
has lead to solid working relationships and close personal friendships with colleagues who are researchers
at institutions including HIMB. Given this background, however, it is unfair for the Board to expect Dr.

Polhemus to serve as an independent border guard and enforcement officer over his researcher colleagues.
That would be the role of DOCARE.





Appendix B:
Testimony describing the NWHI violations on the HIMB expedition
by
NOAA NWHI Research Coordinator, Randy Kosaki
— including characterization of Hi ialakai wet lab as “bacterial cesspool”

DLNR permit coordinator, Jill Zamzow





Randall Kosaky, Ph.D,
Rescarch Coordinator
NOAA NWHI Masine National Mooument

A, Tramsport of Bive corals betwoen Fromch Frigate Shoals and Gardner
Pinnacles

NOAA ship HI'IALAKAL cruise HI-06-07 began in Hosoluls on S/1806, The crvise
plan called for stops a2 Nihoa, French Frigate Shoals, Gardser Pinnacles, and Jobaston
Atoll

Al spproxamately 1330 on the evening of 52306, HI'IALAKAL began the 110 nastical
mile transit from French Frigate Shoals to Gasdner Pinnacles. After armival at Gardaer
Pinsacles oo the moming of 572406, while preparing dive pear for the day’s activities, |
noticed two picees of live Acropeva cytherea (table coral) tied 10 “egperate™ mesh in Dr.
Gireta Achy's holding tesk. 1 had not noticed the picoes carbicr, as they were in a bucket
coatained within a lasger holding task, and were not readily visible 10 a cassal observer,
The pieces sppeared 10 have been two (Broken) poces of what was once one larger picce,
origmally 10 cm in greatest dimension. The coral dad not exkadat any signs of discase,
tumors, or bleaching, and appeared 10 be in good health. | isenedintely sought out Acky,
When queried. Acby 1old me that the coral was collected alive at French Frigate Shoals
#d had in fact made the transit to Gardner Pinnacles in an open system (flow through)
scawater tank, with the discharge poing over the side. Although Acropora cocals occur
naturally & Gardner Pinnacles, | isstructed ber %o close off the seawaier systom for the
duration of our stay a1 Gardmer Pinnacles (and subsequent transit back 1o Fronch Frigate
Shoals), and regquestod that she setum the corals 10 an arca of suitahic habitat as soom as
possible upoa our revum to Freach Frigate Shoals. At thas time, 1 also sotified the Stalo
DLNR repeesentative on board (Dr. Jll Zamzow, State NWHI Resesrch Cocedinator),
and informed her that a permit violation may have occurred.

At appeoximately 1530 on the evening of 52406, HI'TIALAKAL began its transit back
teom CGasdner Pinnackes to French Frigate Shoals. On the moming of S25/06, Achy
replaced e live Acraopora on & seel Bear 10 its collection site, in an Acropora rich
habitae. Acropora coral has the abality 10 re-cement itself 10 the botom and grow well
afier natural fragmentation events (due 10 stores, ¢ic.). Achy imformed me that her coral
fragments were replaced on the reef in 2 masaer which would allow foe re-attachment
and growth. This was verified by her dive buddy, Dr. Thierry Woek of USGS

Factually incorrect statements that were contained a previous document circulated o the
Land Boaed in August 2006, The following ovonts referenced in that documem DID
NOT occur on this cruise:

1. Doesw-Searing corsls were not tramporiad amywhere sboard HI'TALAKAL
cther withis or between atoldls.
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2 Corals (healthy or discased) wore sot transported “all the way up the NWHI. ..
to Midway ™ Gardner Pimsacles (as described above) is the farthest to the
northwest that . This cruise did not go aaywhere neas Midway,

3. Corals (healthy or diseased) were not transported 10 “wiathin 2 day or 30 “ of
Johnston Atoll. No live corals left the vicety of French Frigate Shoals and
Gardncr Pisoacles.

The oaly transpoet of lve corals on NOAA ship HITIALAKAIL cruise HIA06.07 is tha
which | have describad above,

B. Culture of lve bacteria absard NOAA ship HUTALAKAL

Dy, Geeta Achy and her technician, My David Albert, brought aboard a temperature-
controlled bacteriad culture incubator and stende agar plates at the stan of the cruise with
the intent of culvaring and then preserving potential coral discase pathogens. The
incubator was set up and running in the ship’s wet lab dunisg the traesit from Honolulu o
French Frigate Shoals, as well as during operations at French Frigate Shoals. The west lab
is & commnity lab space with stainless steel sinks at whach all specimens are processed,
proserved, dissected, etc. While st French Frigate Shoals, Albort placed some sest agar
plates in the incubator (im the wet 1ab), The quickly showed themselves 10 be colonized
with o mvaltitude of Bactenia, most likely the result of coataminatsce from the incubator's
proximity 10 a variety of humans, specimens, and other sources of contamination. Albent
told me the wet lab was a “bactonial cosspool.” not at all suited foe the type of research

that Acby hoped o pursue,

The Chief Boatswain aboard HI'TALAKAIL Mark O"Connce, provided Albert with space
for the incubatoe in & forward sioeage compartment, away from the hustle and bastle of
the wet lad, and of [-limics to other members of the scientific party (and out of view of
myself or Jill Zamaow). Albert apparently found this sazisfactory, as his grumblings 10
me coasod. On or about S3006, | realizod that Albert was culturing hive bacteria from
colonics of discased coral. Bocauso of a lack of clarity regarding which specific activities
were found %o be agrecable 1o HIMB and DLNR (per their pre-cruise mecting), |
contactied Honolulu via emaal and phoae (Dr, Jo-Ann Leong, HIMB dircctor; Ms, Aulani
Wilbelm, NWHI Coral Reef Ecosystens Rescrve acting cooedinator) for clanification. Dr.
Loceg requested that Acby kil all bactenial caltures by freezing. All agar plates were
frozen by Mr. Alber (verified by myself). All plates were frozen on the evening of
£3106, the day before our amival at Johnston Atoll

On 6711706, while tramsating from Jobnston Atoll 10 Henolulu, | reccived emal
instrections from a DLNR representative (Ms. Athline Clark) o destroy all agar plates in
1000 Beach. 1 wakched Albent sosk all plases in bleack The bleached plates were
packaged in Baodarand plastic bags, and destroyed at & shoeeside facility after our armval
in Honolulu oa 671106,





Hi’ialakai Cruise Timeline

Jill P. Zamzow, Ph.D.
NWHI Research Coordinator
State of Hawaii Division of Aquatic Resources

I was aboard Hi’ialakai cruise 06-07 with researchers from the Hawaii Institute of Marine
Biology from 18 May to 11 June 2006. The following is documentation of my
observations aboard the vessel during that time period. The cruise track was from
Honolulu to Nihoa to French Frigate Shoals to Gardner Pinnacles to French Frigate
Shoals to Johnston Atoll to Honolulu.

On May 23, 2006, upon arrival at Gardner Pinnacles from French Frigate Shoals (FFS),
Chuef Scientist Randall Kosaki realized that Dr. Greta Aeby had a living sample of a
Montipora species coral in a bucket on deck. Due to weather issues, we only worked at
Gardner Pinnacles for one day, and the vessel, and the coral, returned to FFS on 5/24/06.
I believe that the coral was returned to its native habitat, although it may have been
destroyed — Dr. Kosaki would know. I only remember receiving word that it was “taken
care of”.

On May 29, 2006 we finished our work at FFS and departed en route for Johnston Atoll.
The next day, or shortly thereafter, Chief Scientist Kosaki and [ realized that Dr. Aeby’s
technician was culturing micro-organisms taken from healthy and diseased corals. We
were unsure as to whether this was allowed on her permits. Dr. Kosaki and I both made
telephone calls to Honolulu looking for advice and clarity on the matter. On May 31,
‘Aulani Wilhelm of the NWHI Marine National Monument (then Coral Reef Ecosystem
Reserve) emailed Dominique Horvath of U. S. Fish and Wildlife Service stating that Dr.
Aeby could not bring anything back from the NWHI alive. Dr. Jo-Ann Leong, Director of
the Hawaii Institute of Marine Biology, emailed asking Dr. Aeby to kill the cultured
micro-organisms. All of the cultures are frozen before we arrive at Johnston Atoll after
sunset on the 31

We worked at Johnston Atoll from the 1% June through the 7. While transiting back to
Honolulu on the 9" June, we received an email directing that all the frozen micro-

organisms be immersed in bleach, to ensure their demise. On the 10" June, all the frozen
Ith

culture plates were bleached in 100% Clorox. We re-entered State waters on the 1
June.






Appendix C:
Emails sent to the vessel while it was at sea
from
Director of Hawai‘i Institute of Marine Biology, describing her effort -- after the discovery of the
illegally cultivated and transported disease bacteria from NWHI and Johnston Atoll on-board the
Hi'ialakai — to obtain ex-post facto permission to import the cultures, despite the state NWHI
permit prohibition on doing so and lack of an import permit,

DLNR NWHI Representative, Athline Clark mentioning “legal issues” but ensuring researchers

that they would not be reprimanded; according to testimony before the Land Board in July, 2007.

Clark apparently reported the violations to the proper enforcement officials 8 months later, after
serious concerns were raised by the public.
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Appendix D:
Summary and full text of deep concerns expressed prior to the vessel’s departure by scientists on
the State Agriculture Board Advisory Subcommittee on Invertebrate and Aquatic Biota.





“Immense Risks” of HIMB Research Identified by Scientists

Newly — released documentation from State Dept of Agriculture shows deep concerns raised by
scientists on May 2, 2006 about HIMB disease research, Aeby’s vague and misleading claims,
“unclear scientific merit”, “little evident benefits from a conservation perspective”, and show that
there had been a full discussion of danger of dumping wastewater via an open-flow system — as Aeby
later did in the NWHI.

Dr. Andrew Rossiter: At the outset, I would like to state that I am fully cognizant of the fact that
scientific research often needs to use taxa that are non-native, ane wherever possible I try to support
such endeavors. However in this instance the research project comes with associated risks. These
risks are twofold, and their implications are immense: there is a potential risk of accidental
introduction of a non native coral into Oahu waters, and there is the potential risk of the
accidental introduction of pathogenic microbes deleterious to corals into Oahu waters. After
careful consideration, I conclude that the concerns regarding accidental introduction of coral,
and especially of microbes, are not satisfactorily addressed in this application, and I do not feel
that the potential merits of the research come close to outweighing the risks. .... The
deliberate importation of corals carrying known — or suspected pathogenic microbes should be
forbidden.”

State Department of Agriculture, Submission to Advisory Committee on Plants and Animals, May 2,
2006

On April 28, 2006 the Land Board voted on the Aeby permit in 2006, and placed the requirement that
“No live organisms of any kind will be transported within, or outside of, the NWHI State Refuge
waters. Samples will be killed by freezing, immersion in ethanol, or other acceptable means.” The staff
submittal, signed by Dan Polhemus, documented staff concerns about the potential for the spread of
coral disease “among sites in the NWHI” and quoted Aeby as saying, in response to concerns raised,
“All samples will be killed by freezing aboard ship.” Pg 3, Item 2 in Response section of staff
submittal.

On May 2, 2006, a request was made by HIMB to the State Dept of Agriculture (document enclosed)
to allow the import of “60 large fragments of table coral (Acropora cytherea)” which “will be used to
conduct experiments examining the role of microbes in the health of the coral. Microbes will be cultured
from the coral mucus and grown out to pure culture. Each strain of microbe will then be tested on a
coral fragment to determine whether or not it compromises the health of the coral. This method will
aid in determining which microbes are beneficial versus pathogenic.”

The submittal described (pg 2) a “semi-closed aquaria system” to house the coral fragments, the fact
that access to HIMB is “limited to authorized personnel only”. Aeby claimed (on signed page at back
of submittal) that “This coral specie is already found in the Hawaiian archipelago and so would be
considered a native specie. Most coral microbes have been found to be host specific which means they
would not affect other coral species. ... It is currently being cultured at the Waikiki Aquarium. Since it
is a native specie on the reefs of Hawaii , the only concern is in any possible microbes that may be





brought with this coral.” Aeby’s submission included, however, two pages copied from a book on coral
which stated that Acropora was “found in Hawaii only in the NWHI”.

In her submission, Aeby stated that “Johnston Atoll is the last stop on our research cruise before
returning to Hawaii. Hence, due to the constraints of maintaining coral onboard the ship, I am
requesting to use coral from Johnston Atoll as opposed to from the NWHI. .... The risk of any
potential harm from bringing this coral in for a short-term study is almost non-existent. I have prior
experience working with health-compromised coral in closed systems (EPA lab in Gulf Breeze, F1) and
som am trained in appropriate protocols for such work. HIMB is isolated on Coconut Island with
security guards present. Although, there is always some risk associated with bringing in organisms, I
feel that the critical need for this research combined with our precautionary approach greatly outweighs
any potential risks.”

Dan Polhemus, DAR Administrator, was on the Advisory Committee to review this application.
According to the submittal, Dr. Polhemus had “no response” to the submittal, not even a description of
concerns raised within DAR about the danger of disease and live coral transport or the ban on transport
of live organisms recommended by DAR and later approved by the Land Board. (pg. 3, BDSUB-06-
0331-AEBY-IAB) The failure of the state’s top aquatics official to weigh in on this permit is troubling.

Reviewer Dr. Andrew Rossiter, however, commented:

* Aecby’s claims that Acropora is a native species to be “vague and misleading” -- and indicated
that Acropora is “certainly not” found on Oahu. Pg 5

* “The issues associated with bringing in a coral species that does not occur here naturally seem
to have been ignored or trivialized” pg 6

* “Instead it is stated that “the only concern is in any possible microbes that may be brought in
with this coral.” In my opinion, the microbes are an additional, and major, concern, on top of
that associated with A cytherea import. I have strong reservations as to whether the applicant
appreciates fully the risks and regulations associated with bringing in non-native corals.” Pg 6

* “The experimental protocol indicates the possibility or likelihood that the fragments would
already be infected with pathogenic strains of microbes. In my opinion, importing pathogenic
microbes here would seem, at best, a risky venture. In this [ am in complete agreement with the
applicant’s statement that “there is always some risk associated with bringing in organisms”.
However, I am in complete disagreement with her statement that “the critical need for this type
of research...greatly outweighs any potential risks.” Instead, I see immense risks inherent in a
project that has unclear scientific merit and little evident benefits from a conservation
perspective.” Pg 6

* Permit Application: “Most coral microbes have been found to be host specific.” “Most” is not
the same a s “all”. There thus exists a potential risk of cultured microbes being able to infect
other species of corals found around Oahu. Additionally, microbes are notoriously prone to
mutation — it is unwise to assume that any microbes brought into Oahu and accidentally
released into the environment would be passive and not affect or infect local corals.”





* Permit Application: “The coral fragments will be housed in a semi-closed aquaria system.” For
evaluation purposes, when describing a system that houses pathogenic organisms, either it is a
closed system or it is an open system. The use of “semi” in this context concerns me.

* Permit Application: “Access ... [to Coconut Island] is by boat and is limited to authorized
personnel”. The status of ‘authorized” presumably includes persons visiting for tours of the
facility, etc, and so should not be given too much credence as regards accessibility.

* At the outset, I would like to state that I am fully cognizant of the fact that scientific research
often needs to use taxa that are non-native, ane wherever possible I try to support such
endeavors. However in this instance the research project comes with associated risks. These
risks are twofold, and their implications are immense: there is a potential risk of
accidental introduction of a non native coral into Oahu waters, and there is the
potential risk of the accidental introduction of pathogenic microbes deleterious to corals
into Oahu waters. After careful consideration, I conclude that the concerns regarding
accidental introduction of coral, and especially of microbes, are not satisfactorily
addressed in this application, and I do not feel that the potential merits of the research
come close to outweighing the risks. .... The deliberate importation of corals carrying
known — or suspected pathogenic microbes should be forbidden.”

Other reviewers :

* “There is a real possibility that the potential microbial populations from the distant
location of Johnston Atoll could be different and/or more pathogenic than local Hawaii
microbial populations: pg 3

From Sam Pooley —- NMFS/NOAA

*  “possible disastrous consequences of a release of non-indigenous coral disease from this
importation” pg 4

*  “The HIMB site is not the most desirable site for this type of work... a location further
from natural coral reefs, such as the UH Manoa campus, would be more desirable from a
biosecurity perspective .. Even with the biosecurity measures proposed at HIMB , risks
still remain of accidental release of microbes into Kaneohe Bay ....”

*  “If future work of this sort is proposed later, facilities more isolated from natural reefs
would be desirable.”

* Recommendation “Measures shall be taken to ensure that no release of the corals or
their holding water (unless appropriately disinfected) into open waters within the State
of Hawaii’s jurisdiction shall occur from aboard the ship or otherwise during transport
from Johnston Atoll...”

* Recommendation: “All water in which the corals or microbes from them are held shall
be kept in containers that do not release effluents into open or semi-open systems
unless that water is sterilized or disinfected.”





